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I. INTRODUCTION 

 
In 2017, a vacancy announcement was published by the International Criminal Court for 

the position of Registrar. The vacancy announcement included as part of the job 

description that one of the core roles of the Registrar is ‘liaising and cooperating with the 

ICC Bar Association’.  

 

The ICCBA was established in June 2016, as an independent organization to represent 

Counsel before the Court and has been recognized as such by the Assembly of States 

Parties during its 15th session. At its 16th session the ASP further welcomed the enhanced 

dialogue between the Court, States Parties, ICCBA and civil society in the area of 

cooperation.  

 

The Registry is a most important institutional partner for the ICCBA. Our membership, 

representing Victims and Defence Counsel and support staff that practice before the 

Court, have daily contact with the Registry personnel and sections. The importance of 

this relationship between the Registry and the ICCBA is underlined by the requirement in 

Rule 20(3) of the Rules of Procedure and Evidence that “[f]or the purposes such as the 

management of legal assistance in accordance with rule 21 and the development of a 

Code of Professional Conduct in accordance with rule 8, the Registrar shall consult, as 

appropriate, with any independent representative body of counsel or legal associations, 

including any such body the establishment of which may be facilitated by the Assembly of 

States Parties”. This requirement is further codified in Regulation 120 of the Regulations 

of the Registry.  

 

For the foregoing reasons, the Executive Council of the ICCBA decided to invite all 

short-listed candidates to take part in a process with the Association. This Report 

provides the ICC Judges with an overview of the process which took place with the 

candidates in order to assist in the election of the Registrar.  

 

The candidates who were short-listed by the ICC Presidency are:  

 

o APOSTOL, Lilian (Republic of Moldova) 

o DUBUISSON, Marc (Belgium) 

o GAOBATWE, Chipo (Botswana) 

o GOBERDAN, Inhrambal (South Africa) 

o HOCKING, John (Australia)  

o KINGSLEY-NYINAH, Dorothy (Ghana) 

o LEWIS, Peter (United Kingdom of Great Britain and Northern Ireland) 

o LO, Mbacké (Senegal) 

o MACKINTOSH, Kate (United Kingdom of Great Britain and Northern Ireland) 

o MANSARAY, Fatmata Binta (Sierra Leone) 

o PERALTA LOSILLA, Esteban (Spain) 

o PREIRA, Daniel Didier (Senegal) 

o TUMA, Marie (Sweden) 

o VON HEBEL, Herman (Netherlands) 
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Each short-listed candidate was sent a questionnaire from the ICCBA and asked to 

provide written responses. The candidates who provided written responses were:  

 

o APOSTOL, Lilian 

o DUBUISSON, Marc 

o GAOBATWE, Chipo 

o HOCKING, John 

o LEWIS, Peter 

o MACKINTOSH, Kate 

o PERALTA LOSILLA, Esteban 

o PREIRA, Daniel Didier 

o TUMA, Marie 

 

The short-listed candidates who did not provide any written responses were:  

 

o GOBERDAN, Inhrambal 

o KINGSLEY-NYINAH, Dorothy 

o LO, Mbacké 

o MANSARAY, Fatmata Binta (withdrew candidature) 

o VON HEBEL, Herman 

 

The ICCBA also invited each candidate to attend a meeting with a Panel of ICCBA 

representatives to discuss certain issues of relevance to the ICCBA. The Panel was 

composed of: Chief Charles Taku, Vice-President for Defence, Caroline Buisman, 

Executive Council Member and Dominic Kennedy, Executive Director. These meetings 

took place in the week commencing 20 February 2018. 

 

The following candidates accepted the invitation to meet with the ICCBA Panel:  

 

o DUBUISSON, Marc 

o HOCKING, John 

o LEWIS, Peter 

o MACKINTOSH, Kate 

o PERALTA LOSILLA, Esteban 

o PREIRA, Daniel Didier 

o TUMA, Marie 

 

The following candidates either indicated they were not available to meet with the Panel, 

or did not respond to the ICCBA’s invitation:   

 

o APOSTOL, Lilian 

o GAOBATWE, Chipo 

o GOBERDAN, Inhrambal 

o KINGSLEY-NYINAH, Dorothy 

o LO, Mbacké 

o MANSARAY, Fatmata Binta (withdrew candidature) 

o VON HEBEL, Herman 
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This Report includes the responses which were received to the ICCBA questionnaire and 

also the summaries of the meetings which took place with some of the candidates.  

 

The ICCBA would like to thank those candidates who chose to respond to the 

questionnaire and attend a meeting with the Panel.  

 

The ICCBA hopes that this Report will be of assistance to the ICC Judges who will be 

responsible for electing the Registrar.  
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II. CANDIDATE QUESTIONNAIRE RESPONSES AND 

MEETING REPORTS 

1. APOSTOL, Lilian 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The answer to the present question is obvious from the above-described context. From 

both institutional and procedural perspectives, the ICCBA appears as fundamental pillar 

of the ICC adversarial system. In the nutshell and returning to the basics, I see the role of 

the ICCBA by quoting the UK Aide-Mémoire, April 23, 1945, by Sir Alexander 

Cadogan, on possible trial of Hitler, which reads as follows: “…There is nothing upon 

which British opinion is more sensitive in the realm of criminal procedure than the 

suspicion that an accused person—whatever the depths of his crime—has been denied his 

full defence.” I would dare to change only one word from this quote, i.e. that there is no 

longer only a “British [opinion]”; it is already “universal”. With this adjustment, I can 

unconditionally assume that this is how I see and envisage the place and role of the 

ICCBA in its interaction with the ICC Registry. 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

I think that any legal aid scheme, including that of ICC, seeks to reconcile the counsel(s)’ 

real needs in guarantying effective defence and financial restraints of judicial institution. 

The figures presented in the said Assessment report, if taken without general context of 

the ICC financial possibilities, conclude that the counsels are being underpaid in 

comparison with other international tribunals. My opinion is however that the legal aid 

scheme should be based upon clear criteria for assessment of real needs in each 

individual case. It could be a general grille of counsel fees based on the difficulty of cases 

or performed tasks, priority, urgency and/or time spent, as well as other criteria relevant 

for the assessment of the amount to be paid as legal aid. The reference to the amounts 

paid in other international tribunals is valuable only in so far it serves as guidance for an 

evaluation. The main criteria for assessment should be qualitative. Briefly, my approach 

is that the legal costs and expenses, including legal aid scheme, should be reasonable as 

quantum and to be necessary inquired in a given case, with due consideration of the ICC 

overall budget. 
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In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

In my opinion, such a Protocol will bring an added value to the interaction between the 

ICC Registry and the defence teams. Assuming that it will keep in mind all the Rome 

Statute’s principles and the ICC bylaws and procedural rules, the Protocol should 

concentrate on establishing practical avenues for such an interaction. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Indeed, the ICCBA should be consulted and invited to drafting procedures as equal. Such 

a Protocol should be adopted following a consensus between all stakeholders. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

The purpose of the ICC’s Outreach is to expand as far as possible the sense of ownership 

of the justice process, its understanding and participation. Therefore, it appears 

reasonable to include the Defence and Victims representatives in such outreach activities. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

Given this, the ICCBA role in outreach activities is obvious and needs no separate 

justification. It seems that the issue is only about proper administrative arrangements how 

and to what extent the ICCBA can and should be involved 

 

What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

My concern, should I be appointed as Registrar, is quality of defence in the context of the 

ICC proceedings. If the ICCBA membership contributes to the quality of defence than it 

should be tolerated. It could be a contributing factor for selection to the Lists but not 

prerequisite. My general position is that I as a putative Registrar cannot force a 

membership and make the Lists of the ICC counsels conditioned upon some compulsory 

association. Any membership, including that to the ICCBA, is by its very nature 

discretionary to its members or prospective applicants. Making the inclusion of a counsel 

in the ICC Lists Counsel dependent upon the ICCBA membership would interfere with 

his or her individual freedom of association. Therefore, I would rather leave the ICCBA 
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membership at the discretion of counsels or applicants and circumscribe the inclusion in 

the ICC Lists only on criteria of individual performance and not affiliation. 

 

Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

My view is that all ICC defence counsels should be provided with appropriate facilities, 

be that ICCBA members or others. Of course, the real possibilities of the ICC space 

should be taken into account but not at the expense of effectiveness of the defence team 

work. Therefore, I do not see the reason in a separate treatment of the ICCBA against 

other counsel(s) participating in the ICC proceedings. An important element is to 

guarantee the confidentiality and privacy of the space for any defence counsel regardless 

of his or her affiliation. 
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2. DUBUISSON, Marc 

QUESTIONNAIRE RESPONSES - English 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The ICCBA is an indispensable partner for the Registry and for the Court as a whole. 

Some may be disappointed by the fact that the Defence is not a fully integrated organ of 

the Court as the OTP is, according to the Rome Statute. For this reason, I support the 

establishment of the International Criminal Court Bar Association (ICCBA), even if I 

would have preferred the format of a proper international criminal bar association.  

 

The ICCBA must be a partner involved in the discussions leading to the creation of the 

Court’s policies, participating in the Court’s outreach activities, in the promotion of the 

budget, and in the amendment of legal texts, etc.  

 

The ICCBA’s participation may also be envisaged in relation to the management of a 

disciplinary entity for Counsels, as it is customary in other Bar Associations, as well as in 

training the Counsels practicing before the ICC, and in the administration of the List of 

Counsels by adopting the necessary changes in the current basic legal texts.  

 

In the context of requests for cooperation, the ICCBA could work together with the 

Registry in order to strengthen the chances of receiving support from the States or even 

from International Organizations.  

 

A discussion with the Presidency and the Judges of the Court about the enhanced 

participation of the ICCBA is essential to the aim of maximising the chances of success 

of this new approach. 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

The Court must guarantee a defence of quality to an indigent suspect or accused person 

and a representation of quality to a victim, ensuring a fair and expeditious trial. This 

requires guaranteeing an effective participation of victims both in the proceedings and 

during the implementation of reparations, where applicable.  

 

In this context, the respect for certain principles is essential to me. First of all, a team of 

Counsels acting before the ICC must be able to face the challenges arising from the 

different phases of the proceedings. In order to achieve this, flexibility is required in the 

composition of the teams and depending on the complexity of the case, the number of 

accusations, the number of victims, etc.  

 

Nonetheless, this flexibility cannot take place at the expense of the rights of team 

members. It is essential that the right to an equal pay is effective according to the 
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correspondent salary levels of each member’s function in the team [principle of equal pay 

for work of equal value], especially regarding women occupying junior positions in the 

teams. I am a strong supporter of the recognition of staff status to team members, which 

would allow for a stronger protection during field missions and solve the issue of 

taxation.  

 

It is also necessary to review the status of Counsels regarding privileges and immunities 

by making efforts and liaising with the Host State.  

 

It is also necessary to allow the Defence teams to have more autonomy by favouring a 

direct and simple communication with the Registry services. Too often teams have to 

spend precious time for their administration to the detriment of their main goal: the 

representation of their clients and the defence of their client’s rights. 

 

Partnerships with universities and law clinics may also be envisaged, subject to taking the 

appropriate measures to preserve confidentiality. 

 

In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

At the beginning of our work, we wanted to benefit from the lessons learned from the ad 

hoc Tribunals and to create a procedure allowing an intervention as soon as a party 

(Prosecutor or Defence) identifies a potential witness/victim, provided that the latter 

meets the specific criteria assessed by a neutral and qualified entity, namely the Victims 

and Witnesses Section (“VWS”). Moreover, in the Court, this possibility must be 

extended to the Legal Representative of Victims. This approach has been supported by 

the judges consulted by the Registry.  

 

The “Prosecution-Registry Joint Protocol on the Mandate, Standards and Procedure for 

Protection” is inspired by the “One Court Principle” and, concretely, delineates the role 

of the Registry and of the OTP regarding the protection of witnesses and victims. The 

Protocol has also allowed the establishment of a legal framework for the Prosecutor’s 

interventions by replacing the “preventive relocation”, rejected by the judges, with the 

concept of “assisted move”, being the latter more flexible and in respect to which the 

Registry plays a decisive role in view of its expertise in this area.  

 

This Protocol therefore contributes to ensuring a fair trial as well as to the respect for the 

rights of the defence. Depending on the type of protection provided by VWS, there are 

repercussions on the disclosure of evidence (redaction of statements, belated disclosures), 

or even on the type of protection granted to a witness/victim in the courtroom. 

 

As indicated above, this type of protocol must exist both for the Defence and for the 

Victims, within the framework of their participation, following the recommendations set 



 11 

forth in the Corporate Governance Statement of the International Criminal Court (ICC-

ASP/9/34, Annex I).  

 
In case it becomes necessary, with the support of both the President and the Presidency, 

and after consulting with the judges, I am prepared to pursue a specific service within 

VWS, as prescribed by the applicable legal texts (Rule 18, RPE), ensuring a service of 

protection that will not suffer the slightest criticism regarding the Registry’s impartiality. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Evidently, it seems obvious to me that the professional category, therefore the ICCBA, 

the Defence and the Victim’s representatives, as well as the NGO’s fighting for human 

rights must be fully involved in order to ensure a fair and expeditious trial. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

First and foremost, I must clarify that both the Victims and the Defence Counsels have 

been fully involved in certain outreach activities. Nonetheless, this question leads me, 

without a doubt, to acknowledge that more efforts can be made so that the Counsels are 

involved in outreach activities in a more structured manner.  

 

Depending on the targeted audience, the outreach’s purpose, and the required time frame 

for the project, the representatives of the Defence and of the Victims not only could but 

also should participate in the project. The latter is especially true when the outreach 

project revolves around the framework of a specific situation or affair before the ICC. 

The mentioned representatives’ role is extremely important in such cases, especially 

when affected communities, women victims of violence and/or children are concerned.  

 

It would also be interesting to involve the Counsels in matters such as the funding of 

family visits to detainees, the approach regarding the enforcement of sentences, or even 

regarding the reduction of sentence.  

 

I believe that when developing an outreach project and its concept, and taking as a 

current example the upcoming events for the 20th anniversary, the participation of both 

Defence and Victims Counsels would be extremely interesting, necessary and fruitful.  

 

As previously indicated, the Court’s outreach activities could be designed and carried out 

to include or enhance participation via interviews in existing programmes, participation 

in conferences, training, external and internal events, always taking into account the 

deployment of new technologies (holograms, etc.) and social media.  
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The involvement of Counsels in outreach activities will result in wider awareness raising, 

influencing the States to have a more efficient approach towards the work of Counsels 

and their needs when discussing the legal aid policy. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

Of course, the ICCBA must perform a leading, strategic and operational role in the ICC’s 

outreach, which will vary depending on the specific type of outreach activity, the targeted 

audience, the outreach’s object and the resources that will be used, as previously 

explained. The role of the ICCBA concerning the Court’s outreach must be equivalent to 

the one of the OTP. 

 

What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

We must ensure a system that allows all the Counsels and their respective assistants to 

work without any financial constraint with the Court. Access to the Court cannot be 
limited by any payment. Furthermore, nothing in the current core legal texts of the Court 

authorizes the Registrar to condition the inclusion in the List of Counsels on the 

satisfaction of any financial contribution [rule 21(2) RPE].  

 

It is important that all the Counsels that are qualified can aspire to practice before the 

ICC, independent of their willingness to eventually join the ICCBA.  

 

On the one hand I understand that it is important for the ICCBA to finance and regulate 

itself; but on the other hand there are multiple ways of funding, such as through 

partnerships with existing organizations in which the majority of members of the List of 

Counsel currently belong or contribute to. The Registrar could, in this matter, facilitate 

the creation of a space for dialogue with said organizations, and explore further 

possibilities of collaboration with the States.  

 

It is also part of the Registrar’s duties to promote the Court’s budget, as a whole, and in 

the case that the ICCBA would benefit from resources allocated by the States, the 

Registrar could promote a budget presented to him by the ICCBA. This would allow the 

ICCBA to achieve its requests for more autonomy.  

 

However, the ICCBA is independent and, as such, the Registrar cannot decide nor 

interfere in the day-to-day management of the ICCBA’s resources and projects. A 

mechanism of control could be established within the existing structures of the Court, in 

addition to the structures reporting to the States. 

 

 

 

Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 



 13 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

The ICC’s permanent premises must be able to face an increase in the number of 

employees without suffering any modifications, as it was required in the building’s 

design under the notion of “flexibility”. Additionally, the building must comply with the 

notion of “scalability”, which implies that it must be capable of extending its capacity in 

a significant manner by means of new construction projects, without interrupting the 

functioning of the Court.  

Currently, in virtue of the “flexibility” notion, the building is capable of offering an office 

or an office space to the ICCBA.  

 

However, in order to allow the ICCBA to enjoy a strategical position, as well as to 

benefit from security and protection measures particularly regarding archives and 

computer networks, a study and an implementation plan are necessary. It is highly 

possible that in order to achieve this, efforts regarding time and resources will be 

necessary.  

 

Nonetheless, in order to allow the ICCBA to fulfil their minimum objectives, a temporary 

working and meeting area could be established immediately within the ICC’s 

headquarters.  

 

I consider it to be completely normal for the ICCBA to be able to be present, accessible 

and functioning within the Court.  

 

Given that the ICCBA is recognized as an independent body deeply and directly involved 

in the Court’s activities by the ASP (ASP Sixteenth Session, ICC-ASP/16/30), and 

considering that there is an effort from my part in the role of Registrar to establish an 

effective working space for the ICCBA, I believe that a simple consultation with the 

Presidency and the OTP, especially on security impacts, is the only required measure that 

I envisage at this given time in order to set this out. 

REPONSES AU QUESTIONNAIRE - français 

 

Comment envisagez-vous la place et le rôle de l’ABCPI et ses interactions avec le 

Greffe de la CPI ? 

 

L’ABCPI est un partenaire indispensable pour le Greffe et pour la Cour de manière plus 

générale. D’aucuns peuvent regretter que la Défense au même titre que le Bureau du 

Procureur ne soit pas un organe à part entière, consacré par le Statut de Rome. C’est 

pourquoi je salue la création de l’Association du Barreau près la Cour pénale 

internationale (l’ABCPI) même si ce système occulte quelque peu une vraie 

reconnaissance d’un barreau pénal international.  
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L’ABCPI doit être un partenaire sur le plan des directives à créer, la Défense d’un 

budget, la participation aux modifications des textes juridiques, le rayonnement de la 

Cour, etc.  

La participation de l’ABCPI peut même être envisagée en ce qui concerne les questions 

liées à la gestion d’une entité disciplinaire des conseils, comme tout barreau, à la 

formation des conseils devant la CPI, et même à la gestion de la liste des conseils 

moyennant des modifications à apporter aux textes de base actuels.  

 

Dans le cadre des demandes de coopération, l’ABCPI pourrait travailler en association 

avec le Greffe afin d’optimiser les chances de recevoir le soutien des Etats ou encore des 

organisations internationales.  

 

Une discussion avec la Présidence et les juges de la Cour sur ce partenariat me parait 

indispensable afin d’optimiser les chances de réussites de cette nouvelle approche. 

 

Présentez votre vision en ce qui concerne le système actuel d’aide juridictionnelle et 

ses possibles améliorations conformément à la requête de l’AEP. 

 

La Cour se doit de garantir à un suspect ou un accusé indigent une Défense ou à une 

victime une représentation de qualité permettant un procès équitable et rapide, en ce 

compris une participation effective des victimes aux procédures et l’octroi de réparations, 

le cas échéant. 

 

Dans ce cadre, le respect de certains principes est pour moi primordial. Tout d’abord une 

équipe doit pouvoir faire face aux défis auxquels elle est confrontée dans les différentes 

phases de la procédure. Pour ce faire, une flexibilité est requise quant à la composition de 

ladite équipe en fonction de la difficulté de l’affaire, du nombre de charges, du nombre de 

victimes, etc.  

 

Mais cette flexibilité ne peut se faire au détriment du respect des droits des membres des 

conseils exerçant devant la Cour. Il est indispensable de rendre effectif le droit d’être 

payé un salaire identique en fonction des grades occupés, surtout à l’égard des femmes 

occupant des positions juniors dans les équipes. Je suis partisan d’une reconnaissance du 

statut de staff pour les membres des équipes, ce qui permettra au demeurant une 

protection accrue lors des missions sur le terrain et règlera le problème des taxes.  

 

Il faut aussi revisiter le statut des conseils en entamant des démarches avec l’Etat hôte. Il 

est également nécessaire de permettre plus d’autonomie aux équipes de Défense en 

privilégiant une communication plus directe et plus simple avec les services du Greffe. 

Trop souvent les équipes doivent prendre un temps précieux pour leur administration au 

détriment de leurs objectifs premiers, la représentation d’une personne et l’exercice des 

ses droits.  

 

Des partenariats avec des universités, des law clinics, peuvent aussi être explorés 

moyennant des prises de mesure sur la confidentialité. 
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Considérez-vous qu’un tel protocole pour les équipes de Défense et des Victimes 

doive exister ? Pouvez-vous, s’il vous plaît, expliquer brièvement les raisons de votre 

réponse ?  

 

Au début de nos travaux, nous avons voulu tirer les leçons des Tribunaux ad hoc et nous 

avons voulu créer une procédure permettant d’intervenir dès l’identification par une 

partie (Procureur ou Défense) d’un témoin/victime potentiel(le) à condition que ce/cette 

dernier/dernière remplisse des critères particuliers qu’une entité neutre et spécialisée 

puisse évaluer, à savoir la Section des Victimes et des Témoins. Par ailleurs, à la Cour, 

cette possibilité doit être élargie aux Représentants Légaux des Victimes. Cette approche 

a été soutenue par les juges consultés par le Greffe. 

 

Le « Protocole commun de l’Accusation et du Greffe sur le mandat, les standards et la 

procédure de protection» s’inspire du « principe de l’unicité de la Cour » (« One Court 

Principle ») et concrètement délimite le rôle du Greffe et du Procureur en ce qui concerne 

la protection des témoins et des victimes. Ce Protocole a également permis d’établir un 

cadre juridique des interventions du Procureur en remplaçant « réinstallation préventive 

», rejetée par les juges, par le concept de « déménagement assisté », plus flexible et dans 

lequel le Greffe joue un rôle déterminant, au vu de son expertise en la matière.  

 

Ce Protocole contribue dès lors à garantir l’équité de la procédure et le respect des droits 

de la Défense puisqu’en fonction du type et de la nature de la protection apportée telle 

qu’entérinée par la Section des Victimes et des Témoins, il y a aussi des répercussions sur 

la divulgation des preuves (caviardage de déclarations, communication retardée, etc.), ou 

encore sur le type de protection dont bénéficiera un témoin/une victime en salle 

d’audience.  

 

Comme indiqué ci-dessus, ce genre de protocole doit exister pour la Défense, comme 

pour les victimes dans le cadre de leur participation, et cela est même recommandé par « 

Déclaration de gouvernance de la Cour Pénale Internationale » (ICC-ASP/9/34, Annexe 

I) sur laquelle se base le protocole.  

 

Si cela devait s’avérer nécessaire, avec le soutien du Président et de la Présidence, et 

après consultation des juges, je suis prêt à envisager un service spécifique à l’intérieur de 

l’Section des Victimes et des Témoins, comme le prévoit les textes (Règle 18, RPP), afin 

d’assurer un service de protection qui ne souffrirait plus la moindre critique quant à 

l’impartialité du Greffe. 

 

 

 

 

 

Si vous êtes en faveur d’un tel protocole, considérez-vous que les représentants des 

équipes de Défense et des Victimes (y compris l’ABCPI) doivent être consultés dans 

la rédaction de ce protocole ?  
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Bien évidemment, il me paraît aller de soi que la profession, et donc l’ABCPI, et les 

équipes de Défense et des Victimes mais aussi les ONG de défense des droits de 

l’Homme y soient pleinement associées, afin d’assurer un procès équitable et rapide. 

 

Si les représentants de la Défense et des Victimes devaient jouer un rôle dans les 

activités de sensibilisation sur CPI, quel devrait être ce rôle ?  

 

Tout d’abord, je me dois de préciser que les conseils des Victimes et de la Défense ont 

été pleinement associés à certaines activités de sensibilisation. Sans doute dois-je voir en 

conséquence dans cette question un besoin de l’être davantage et de manière plus 

structurelle.  

En fonction du public ciblé et de l’objet de la sensibilisation et de la période à laquelle un 

projet est requis, ce qui est d’autant plus vrai quand il s’agit d’un projet s’inscrivant dans 

le cadre d’une situation ou encore d’une affaire, les représentants de la Défense et des 

Victimes peuvent, et même doivent, jouer un rôle extrêmement important, surtout quand 

il s’agit de s’adresser aux communautés affectées, aux femmes victimes de violences ou 

encore aux enfants.  

 

Dans le cadre du financement des visites de famille aux détenus, ou encore dans 

l’approche de l’exécution des peines, voire de la réduction des peines, il serait également 

intéressant d’impliquer les conseils.  

 

Je pense que lors de l’élaboration d’un projet de sensibilisation, dès l’élaboration de son 

concept, comme actuellement les événements qui seront organisés pour le 20ème 

anniversaire, l’implication des conseils serait extrêmement intéressante, nécessaire et 

enrichissante.  

Comme indiqué ci-dessus, la sensibilisation pourrait prendre la forme d’une participation 

à des entretiens dans les programmes existants, la participation à des conférences, à des 

formations, à des événements extérieurs comme internes, sans oublier l’utilisation des 

nouvelles technologies (hologrammes, etc.) et les réseaux sociaux.  

 

Cette implication le serait aussi dans le cadre de l’approche des Etats sur la sensibilisation 

au travail des conseils et donc à leurs besoins lors des discussions sur la politique 

d’assistance judiciaire. 

 

Voyez-vous l’ABCPI jouer un rôle dans la sensibilisation sur la CPI et, si oui, 

lequel?  

 

Bien évidemment, l’ABCPI doit jouer un rôle de premier plan, stratégique et 

opérationnel, dans la sensibilisation à la Cour , quant au type de sensibilisation, au public 

ciblé, à l’objet précis de la sensibilisation et au support à utiliser, comme repris ci-dessus, 

au même titre que le Bureau du Procureur. 

 

Que pensez-vous du fait que l’adhésion à l’ABCPI devienne obligatoire pour tous les 

conseils actuellement inscrits sur la Liste des Conseils de la CPI et pour tous les 

candidats à l’inscription sur la Liste, ainsi que pour leurs Assistants ? Si vous êtes 
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en faveur de cette adhésion obligatoire à l’ABCPI, et si vous êtes désigné au poste de 

Greffier de la CPI, expliquez comment vous instaureriez cette mesure. 

 

Nous nous devons d’assurer un système permettant à tous les conseils et certainement à 

tous leurs assistants de travailler sans contrainte financière avec la Cour. Il ne faut pas 

limiter l’accès à la Cour par un quelconque paiement. Rien par ailleurs dans les textes de 

base de la Cour n’autorise en ce moment le Greffier à subordonner l’inscription sur la 

liste des conseils à une quelconque participation financière [Règle 21 (2) RPP].  

 

Il est important que tous les conseils, qui seraient qualifiés, puissent aspirer un jour à 

exercer à la CPI, indépendamment de leur volonté, ou non, d’adhérer à l’ABCPI.  

 

Si je peux comprendre qu’il est important pour l’ABCPI de s’autofinancer et 

s’autoréguler, il existe d’autres types de financements dans le cadre de partenariats avec 

des associations existantes auxquelles la plupart des conseils inscrits sur la liste 

appartiennent, sinon cotisent, aujourd’hui. Le Greffier pourrait à ce sujet faciliter la mise 

en place d’un espace de dialogue avec ces organisations et la recherche de possibilités de 

coopération avec les Etats.  

Il appartient également au Greffier de défendre le budget de la Cour, dans son ensemble, 

et dans la mesure où l’ABCPI bénéficierait des ressources alloués par les Etats, le 

Greffier pourrait défendre un budget que lui présenterait l’ABCPI. De cette manière 

l’ABCPI pourrait faire entendre sa voix et ses revendications pour plus d’autonomie.  

 

En revanche, l’ABCPI est indépendante et il n’appartient pas au Greffier de décider de - 

et encore moins de s’immiscer dans - la gestion journalière de ses ressources et de ses 

projets. Un mécanisme de contrôle pourrait être mis en place avec les structures 

existantes au sein de la Cour, voir avec celles rapportant aux Etats. 

 

Pensez-vous que l’ABCPI devrait se voir offrir un espace de travail permanent dans 

les locaux permanents de la CPI ? Veuillez indiquer, s’il vous plaît, les raisons de 

votre réponse. Si vous répondez par l’affirmative, en présumant qu’il y a un espace 

de travail disponible limité au sein des locaux permanents de la CPI, quel niveau de 

priorité attacheriez-vous à la mise à disposition d’un espace de travail propre à 

l’ABCPI et quels types de mesures seriez-vous prêts à prendre pour accélérer le 

processus d’assignation d’un espace de travail à l’ABCPI ? 

 

Le bâtiment permanent doit être en mesure de faire face à une augmentation du nombre 

d’employés sans modifier le bâtiment, c’est la notion de « flexibilité » qui était requise 

dans le concept du bâtiment, et doit également pouvoir augmenter sa capacité de manière 

plus significative moyennant des nouveaux travaux sans perturber le fonctionnement de 

la Cour, c’est la notion d’ « évolutivité » («scalability»).  

 

Aujourd’hui, grâce à la flexibilité, le bâtiment permet l’octroi d’un bureau ou d’un espace 

de bureaux dédié à l’ABCPI.  

 

Cependant, pour permettre à l’ABCPI de bénéficier d’un positionnement stratégique ainsi 

que de mesures de sécurité et de protection, notamment eu égard aux archives, à la 
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sécurisation d’un réseau informatique, une étude et un plan de mise en oeuvre serait 

nécessaire. Il est fort probable que cela nécessiterait du temps et qu’un coût serait lié à 

cette installation.  

 

Dès aujourd’hui cependant, afin de permettre à l’ABCPI d’être en mesure d’assurer un 

minimum de ses objectifs, un espace de travail et de rencontre pourrait être mis 

temporairement à sa disposition dans les locaux de la Cour.  

 

J’estime qu’il est tout à fait normal que l’ABCPI puisse être présente, accessible, et en 

mesure de fonctionner au sein de la Cour.  

 

L’ABCPI étant reconnue par l’ASP ((ASP Seizième Session, ICC-ASP/16/30), et dans la 

mesure où il existe une volonté de ma part, comme Greffier, de mettre en place un espace 

de travail et de rendre effective l’existence de ladite association, je crois qu’une 

concertation avec la Présidence et la Procureure, notamment sur les impacts sécuritaires, 

seraient les seules mesures à envisager. 

MEETING REPORT 

 
Summary of Candidate’s Introductory Presentation 

 

Mr. Dubuisson stated that he is the Director of the Registry Judicial Services Division 

(“DJS”), responsible for the Detention Section, Counsel Support Section, Victims 

Participation and Reparations Section, Court Management Section, Information 

Management Services Section (IMSS) and the Library (under the IMSS) and the 

Language Services Section. He was also in charge of the Victims and Witnesses Unit 

(VWU) during 10 years when he was Director of the Division of Court Services. The DJS 

also has within it the two Offices of Public Counsel and he stated that he had held this 

position (D DCS) since 2004. There was formerly a Division of Victims and Counsel, but 

there was a general agreement to change the structure as regards victims and counsel 

services. 

 

Mr. Dubuisson stated that before he came to the ICC he was Chief of Court Management 

at the ICTY from 1996 to 2002. He mentioned how the ICTY was confronted with the 

start of the work of the Tribunal – the Tadić, Blaškić and Kordić cases, and beginning 

payment of legal aid, which was already a topic in 1997. 

 

He stated that he had also conducted Rule of Law missions in Yemen, Morocco, Turkey, 

Moldova, and Latvia, and worked for the Council of Europe. He additionally taught at a 

Masters program in Limoges, as well as conducted trainings for future magistrates at the 

French National School for the Judiciary. In Belgium he worked in the court services in 

many different types of courts. He worked in courts that had jurisdiction over small cases 

and that were close to the people. He also worked on larger cases in larger cities and 

worked for two ministers, including in international relations. 
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He stated that the Registry is too top heavy and the Registry is not looking to the future 

and not looking concretely as to what to do as a service provider for Legal 

Representatives of Victims (LRV) and the Defence.  

 

Mr. Dubuisson said that he welcomed the creation of the ICCBA and mentioned that the 

Defence cannot be an Organ of the Court as nobody wants to touch the Statute. He stated 

that the challenge is to keep States on board and improve efficiency. He stated how he 

was pushing for the creation of a real International bar association at the beginning of the 

Court, the creation of the ICCBA is an easy way to tick the box that you have done 

something for the Defence and LRV, but to give a house without any heating inside, he 

said this was something which needs to be worked on. 

 

Mr. Dubuisson stated that he had been involved in policy, outreach, drafting of the legal 

texts and that the system needs adapting to involve the Bar much more in the system, for 

example, the Advisory Committee on Legal Texts could have an ICCBA representative. 

Disciplinary management is another area the Bar could be involved in. If more power is 

to be given to the ICCBA then these types of sensitive matters need to be given to the 

ICCBA. He stated that the ICCBA needs proper recognition from the ASP. He mentioned 

how the Bar has no involvement in the List of Counsel or the List of Experts, as is done 

in some domestic systems, through a Board. 

 

He opined that the Registry needs to be much more progressive and needs to improve 

cooperation. If the Defence or LRV wish to make a request for assistance, and if it comes 

directly from the Defence / LRV, the State or Organization will disregard the request and 

refer it back to the Registry. He mentioned that when he was in charge of External 

Relations, he was very engaged and provided advice to the Defence and LRV – to reduce 

the scope of a request, make it more specific, make it more realistic, so the result would 

be more effective. Nowadays the Registry is just a mailbox for Defence and LRV 

requests, and this delays matters. 

 

He gave another example of how NGOs in the field work with the OTP and later the 

Defence and LRV knock on the same door. There has to be much more coordination, and 

transparency fromall parties and participants.  

 

Mr. Dubuisson stated that the Registry needs the support of the President of the Court and 

the Judges to make these changes and the approach at the beginning of the Court, where 

we had big meetings and a full exchange of views needs to be brought back.  

 

He stated that Legal Aid must offer equality, to Defence as well as for Victims, at all 

stages of proceedings. One of the main principles is equality of arms. He stated that this 

is not simply the number of persons comparing OTP to Defence, for example. One of the 

biggest principles is flexibility in composition of a team based on the type of case, the 

number of charges, the number of victims and these types of indicators must be used to 

design an appropriate team. He commented that there must be equal pay for work of 

equal value and how most of the junior people working on legal teams are female, and 

there is de facto discrimination when fees are held back by Counsel pursuant to the 
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flexibility principle. He stated that he was strongly against any type of system which 

leads to discrimination. 

 

He stated that there needs to be equivalence with the Prosecution Division team in the 

OTP. For investigations all Defence teams are currently granted more than €150,000. Mr. 

Dubuisson stated that we need to be more creative and effective regarding investigators 

and this is something which needs to be worked on.  

 

Mr. Dubuisson stated that he believed that the Agreement on Privileges and Immunities 

should equally apply to independent teams as it is linked to lawyers performing their job 

and the present rationale does not make sense. He said that there is the question of 

interpretation of the Host State Agreement – something which needs to be dealt with 

immediately.  

 

Mr. Dubuisson stated that there must be more direct communication between counsel and 

the Registrar. He said that the first step is for legal teams to discuss with the sections 

dealing with the issue, but there should be no problem to contact higher in the Registry if 

required. He commented that the Registry is a service provider and are here to service 

justice and at present the perception might be that is missing or that quality of services 

needs to be improved. 

 

With respect to the protection of victims and witnesses, he said that at the ICTY the focus 

was on OTP witnesses and when he came to the ICC he made sure that the Registry 

decides on protection matters, not the calling parties.  The subject-matter was widely 

discussed, including with OTP to reach understanding and develop a good system. The 

OTP then invented the preventive relocation procedure – a fait accompli as you cannot 

move a person, and then move him/her back. Some of the judges rejected the preventive 

relocation and said that the Registry is primarily responsible. The Registry meets with 

witnesses not for evidence purposes, but only for protection evaluation purposes. The 

topic then moved from a judicial platform to an Organ platform. Through the Joint 

Protocol [on the Mandate, Standards and Procedure for Protection] the ICC has now 

created the ‘assisted move’ procedure, which is being used by the OTP. He opined that 

there is currently less money in the VWS used for protection in the field then scheduled 

in the Budget, but more court protective measures provided; this is something which 

needs to be addressed.  

 

Mr. Dubuisson stated that Outreach is a fashionable tool today and accepted that there 

needs to be more Defence and LRV involvement. With respect to Victims – it is so they 

know the ICC exists and what the ICC can do for them. He stated that the ICCBA could 

be part of this, but it is for the Bar to decide where they need to be involved. In a 

Situation, the Bar could engage with the local Bar of the country or city, and be much 

more involved. If the OTP and Registry are conducting outreach, forgetting that trials are 

ongoing, and without involving the Defence, even judges have expressed concern about 

this. He stated that Outreach can take place in The Hague and in the field, both in States 

Parties and non-State Parties and this is where the Bar, Defence and LRV are missing. 
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Mr. Dubuisson stated that with respect to mandatory membership for the ICCBA in order 

to join the List of Counsel he did not think that the ICC can impose a financial 

requirement given the ICC’s jurisdiction and the countries involved. He said he was open 

to discussion on this issue. He stated that one option that could be explored is where a 

percentage of national bar fees are provided to the ICCBA. If a person is recognised by 

the ASP then you have the right to funding from the ICC Budget. 

 

He stated that the ICCBA is the ICC Bar Association and represents the lawyers of the 

Court. He stated that the ICCBA must be present inside the building for security, 

accessibility, and to keep the Bar’s independence. He stated that the ICCBA needs to 

exist plainly and be visible. He commented that this has costs, but it is something which 

needs to be discussed. He stated that an office could be found very quickly for the 

ICCBA, for example by using one of the many meeting rooms but other issues such as 

security would need to be discussed.  

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

I would not say myself that I am the best candidate (as a matter of humility), but I have 

the necessary background and experience for the Registrar position. I have a background 

in international criminal law, a good experience in judicial institutions and most of all a 

vision for the Court. I am extremely motivated and proactive. 

 

Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

The challenges for the Court have multiplied today. It is not just a problem of the 

Registry. ReVision is in the past. Of course, we need to correct what has come out of that 

– staff morale, for example. 

 

We need to completely re-envision discussions with the States Parties. For example, 

regarding the budget – should we request access to the contingency funds or an increase 

in the budget credit line? For exemple, if we have only half the expected contribution 

from a State like Brazil, then we have an eight million Euro deficit. How do we solve that 

if the States Parties put this on the table and the Presidency and the Registrar have to 

make a decision? 

 

There are States Parties considering leaving the Rome Statute and other States are not 

providing a full contribution. The biggest risk for the Court is the lack of cooperation. 

What have we done? There have been lots of conferences, but what does that bring us? 

We need to be humble, to set up a big discussion with the Judges, the parties, including 

Defence, Registry, and have the real question on the table to do this you need the trust of 

people. 
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Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

We have worked a lot to defend internally issues relevant to the Defence and LRV, but if 

we can be assisted by the Bar, that would be of great assistance. 

 

The OTP may have confidential agreements with States on cooperation (pursuant to 

article 54.3 (d)). The Registry has agreements with States covering the Defence and LRV, 

so this should be discussed, how to improve cooperation. 

 

I have a vision and strategy, but you need to be able to move on it, and take some risks. 

Today at the Court, not enough people are willing to take risks. I do not mind taking 

reasonable risks in going to the field. We are not just civil servants; we need to give 

another image to the Court and ourselves. 

 

Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC are provided 

the necessary support and guidance for the complexities of proceedings before the 

ICC? 

 

Rule 20 sets out the responsibilities of the Registrar with respect to the Defence. The 

Registry should support training for counsel and work to increase geographical 

representation for List Counsel.  

 

The current practice is one big training a year for counsel for five days, and trainers who 

may not have worked at the Court. You need to use trainers who have practiced at the 

Court to talk about the Court, challenges, case law coming out of the proceedings and 

detailed issues of how proceedings work. 

 

There is no money provided for training legal teams. There should be much more 

interactive training, which does not cost too much. This should be done for the Defence 

and Victims. 

 

The Registry can improve counsels’ use of information technology, to be more efficient. 

 

We need to be able to have objective criteria to establish the true and necessary quality 

for counsel at the ICC. 

 

Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands. If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider?  
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I think I have previously answered this during my presentation but I believe that we need 

to re-enter a normal relationship between the Host State and the ICC as an independent 

organization.  

 

Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? 

 

I fought very hard for family visits. It is not just for the accused, but also for their 

children, who are innocent. I have direct contact with the detained – especially as we do 

not have many detainees, we know the person and their families. We could organise 

things for the detained in certain circumstances. 

 

I would like to improve the situation of the detainees, which I have tried – when you stay 

detained for many years, you are already implementing a sentence. We do not have 

funding for rehabilitation. One side is re-entrance into society. Are they conscious of 

what they have been accused of doing? I have not been successful in implementing this. 

Some detainees have requested cooking courses. I would have loved to do this, but I was 

held back for monetary reasons and otherwise. Such opportunities make people much 

happier and comfortable, and they have learned something new for after their detention 

ends. The provision of appropriate food for detainees is a problem.  

 

I would also love to have a performance from an African artist in the detention facility 

and to organise soccer games between staff and detainees, including those from the 

MICT. 

 

I have plenty of ideas, but it has been difficult to implement but as Registrar it would be 

much easier. 

 

What would you do to raise awareness of cultural and gender diversity, including 

with respect to Defence, Victims, Witnesses. For example, Defence witnesses who 

are also victims of crimes, but do not have recognition in the particular case. 

 

There is the judicial part – what we did at the beginning of the Court. In the Uganda 

situation, we invited experts who talked to Court officials about Uganda as a country and 

the same happened with Congo. We quickly saw that some of the Judges were not happy 

because this is information they expected to get from an expert witness. Some of the 

Judges did not wish to attend these information sessions for this reason. In Chambers, 

less than seven or eight persons – legal officers – have been to Africa. I tried to organise 

legal officers to go on mission, for video-link testimony for example or to take statement 

in accordance also with rule 68.2, and use this opportunity to meet with community 

leaders and the local Bar. This was rejected as communicated by the Chief of Chambers, 

so you need to be able to convince people. 

 

The international organisation part – you must propose initiatives, talk to Judges but this 

takes time.  
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The ICC is much more diverse than the ICTY, where 60 to 70% of staff were mainly 

coming from four countries. The ICC has many more French and Spanish speakers than 

the ICTY. However, there is not enough exchange among the communities within the 

Court. There has been an initiative from within the staff to facilitate exchanges across 

communities, but this was only organised once; it has to be done much more. 

 

Relationships within a team are much better after a field visit, because you can socialise. 

You then have much more respect for people and understand them better and this does 

not exist systematically at present.  

 

We need someone as Registrar who can create consensus rather than divide people. 
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3. GAOBATWE, Chipo 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The ICCBA is a key and strategic partner of the ICC as a whole. In ensuring that the ends 

of justice are met as a recognised professional body for Defence counsel, it should be 

able to ensure;  

 

o Its members provide competent and professional legal services to the Defence and 

hence develop the jurisprudence of the Court,  

o Adequate representation of it members concerns and grievances,  

o address issues of misconduct amongst its members,  

o It is a barometer of society working closely with the communities in their out reach 

and public education programmes and hence participates in the growth and 

international acceptance of the Court.  

o ICCBA should therefore play a positive role in its interaction with the ICC Registry.  

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

The Roger’s report as well as the various published comments and recommendations 

from the ICCBA, IBA as well as the OPCD are unanimous in their conclusions that the 

current legal aid scheme is inadequate in its inter alia, remuneration of Defence Counsel 

and provision of adequate personnel to ensure a fair trial to the Accused person. I would, 

should I be nominated Registrar of the ICC, give immediate priority to setting up a team 

with the view of adjusting the remuneration of Defence Counsel upwards, regard being 

had to the budgetary constraints. The issue of tax exemption and discussion with the 

relevant Netherlands authorities is also a priority. Key as well, is the addition of staff to 

the Defence from the onset of the pre-trial hearing as this affects the Accused’s right to a 

fair trial. 
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In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Having regard to the decision on the Ruto Defence Application for Nullification of the 

Prosecution-Registry Joint Protocol, in my considered view, neither the Court nor the 

Registrar was averse to such Protocol. The Defence, for future consideration, was invited 

to discuss the possibility of such Protocol or Policy, in the event that the mutatis 

mutandis, provision did not fully cater for the Defence. In my view, it is for the Defence 

to initiate talks with the Registrar. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

The Defence and Victims’ representatives are key partners in the ICC outreach 

programmes. Their involvement in public education for example in coordination with the 

relevant ICC staff would provide balanced information to the public on the work and the 

role of the ICC. The Defence is part of the ICC that ensures there is a fair trial for 

Accused persons.  

 

The ICCBA does have an important role to play in the ICC’s outreach programmes, in 

that its members come from the international community, and are therefore better placed 

to understand the social amd cultural dynamics of the key players at the ICC like the 

witnesses, victims and Accused persons.  

 

The ICCBA’s members would also be members of their local Bar Association, regional 

and other international Bar Associations and can assist in bringing the work of the ICC 

through its outreach programmes to a wider audience. 

 

What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

ICCBA is a recognized partner of the ICC. In my humble view the Defence has a 

stronger voice if it is represented by a body, with resources to negotiate better working 

conditions for its members at the ICC. Compulsory membership to a recognized body 

means the body is able to regulate the conduct of its members ensuring the observance of 
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ethical practices by its members including discipline. A recognized body would ensure 

that its members are better qualified, better trained without be-labouring the Registry 

with that duty, which may not have such capacity as Defence counsel is drawn from the 

international community from various legal systems.  

 

The practical application would be to require the ICCBA to affirm membership when 

Counsel applies for inclusion to the list of Counsel at the ICC. 

 

Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

I am of the view that offices supporting the work of Defence Counsel should be 

strengthened through inter alia, the provision of office space and personnel. ICCBA on 

the other-hand should not only be independent but also appear to be independent from the 

ICC. On this basis the provision of permanent office space currently, would not be a 

priority. 
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4. HOCKING, John 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 
I view the ICCBA as an essential pillar in the promotion of the interests of the Defence 
and Victims, and an invaluable partner to the Registry. 
 

The respect for the rights of the accused and those of the victims is a cornerstone of the 
ICC and one that both the Registry and ICCBA work to ensure. It is keeping in mind this 
shared, broader goal, that each within their respective roles and comparative strengths, 
can every day turn issues into solutions and serve as a global model for the promotion of 
the rights of both the accused and the victims. 
 

Based on my previous experience as the ICTY and MICT Registrar, I have learned that 

strengthening the respect of the rights of the accused also means strengthening the 

Association of Defence Counsel practicing before the tribunals (ADC/ADC-ICT), 

establishing and continuously nurturing an open, positive and honest relationship. 

Together, over the years, through continuous dialogue and feedback, we ensured the 

highest possible legal representation for the accused, we established a remuneration 

scheme which gave flexible and adequate resources to the Defence, ensured oversight 

and minimised litigation over fees, integrated the Defence into the day-to-day and the 

institutional life of the ICTY and MICT, and continuously enhanced the Registry services 

to accused and Defence. 

 
I envision the ICCBA playing a similar, if not stronger, role and the cooperation with the 
Registry being equally, if not more, successful. 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

The ICC has been engaged in a review of its current legal aid remuneration system and 

submitted an update report to the ASP at its 16th session. This update did “not contain 

concrete proposals for adjustments to the Court’s legal aid system” which were explained 

as still in development. 

 

Should I be elected as Registrar, I would build on the work to date and lessons learned, 

bringing my experience of a successful implementation of a legal aid system first with the 

ICTY, and then with the MICT, with the same active engagement with counsel through 

the ICCBA to the unique setting at the ICC. 

 

The ICTY lump-sum remuneration scheme, whose development and implementation I 

was actively involved in as Deputy Registrar and then Registrar, attracted and, most 
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importantly, retained throughout lengthy cases highly qualified attorneys from multiple 

jurisdictions. This remuneration scheme: 1) offered adequate resources and flexibility to 

the Defence teams; 2) increased predictability and transparency in both the payments to 

counsel and the overall Defence budget; and 3) ensured the necessary Registry oversight 

without requiring cumbersome administration and minimising litigation on remuneration. 

With about 90% of the ICTY’s accused having benefited from full or partial legal aid, 

this scheme had a remarkable impact at the ICTY. Further, to those accused who chose 

not to be represented by a lawyer, we provided extensive facilities so that their self-

representation was effective and meaningful. I believe that relevant aspects of this 

experience, adapted to the different context of the ICC and in partnership with the 

ICCBA, could further enhance the provision of legal aid at the ICC. In particular, some of 

the basic philosophies of the ICTY legal aid scheme, such as regular monthly payments 

to counsel, less detailed accounting of hours but work plans and periodic reports by 

counsel of the work done, and end-of-stage payment which reconciles the payments made 

with the overall amount due, etc. which have proven to be functioning well, could 

contribute to a new ICC legal aid policy. 

 

Further as Registrar, I would ensure that funding decisions made by the Registry are 

transparent and based on written policies. I would strive to simplify remuneration 

procedures to ensure that they are clear, promote streamlining and consistency, as well as 

reduce ambiguity to prevent unnecessary litigation, which may detract counsel time from 

their cases and Registry resources from other competing priorities. I would seek to 

enhance the role of the Registry as a service provider, ensuring that staff dealing with 

counsel are responsive, foster and maintain a polite and appropriate relationship, and are 

capable of offering reliable and correct advice in a prompt manner. 

 

In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

As was considered in the cited decision in Prosecutor v. Ruto and Sang, the Protocol puts 

in place a consultation mechanism and divides tasks between the Prosecution and 

Registry for their respective mandates for the protection of victims and witnesses. The 

Trial Chamber further noted that “it is a matter of common sense and efficiency that 

some of the principles and mechanisms provided for in the Protocol could be applied and 

adapted in order to protect Defence witnesses…. Ideally, of course, it is desirable that the 

Registry.… makes similar agreements, if possible, with the Defence teams and legal 

representatives for victims.” 
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The Prosecutor v. Ruto and Sang decision was issued on 14 November 2013 prior to the 

establishment of the ICCBA, with the public redacted version issued on 11 December 

2017. The Trial Chamber itself recognised the desirability of such a protocol for the 

Defence and legal representatives for Victims. In bringing such a protocol to fruition, as 

Registrar I would lead this process with the same transparent and constructive 

engagement with the ICCBA, Defence teams and Victims representatives as I did with 

similar such processes at the ICTY and MICT including with the ADC/ADC-ICT, 

recognising and truly valuing the mutual benefit that comes from collegial, engaged 

consultation with all relevant stake holders. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

Defence and Victims representatives, as well as ICCBA, should be involved in ICC 

Outreach activities, in a coordinated fashion. 

 

I am firmly committed to the importance of outreach for international criminal tribunals 

and courts. When I became the ICTY Registrar, I revamped and modernised the ICTY’s 

Outreach Programme through the development and implementation of a new strategy 

which was able to more widely and effectively translate our work across geographical 

distances, language barriers, different legal systems and competing narratives, which is 

necessary for raising awareness and helping promote peace in affected communities. 

 

I am all the more committed to a broad outreach which encompasses all aspects of the 

work of a court. At the ICTY and MICT I am proud that we worked together with the 

Defence to ensure that they became active participants of our Outreach activities where 

they made an invaluable contribution to those activities, alongside the Chambers, 

Registry and Prosecution. 

 

As Registrar of the ICC, I would bring with me that positive experience and be 

supportive of an active engagement of both Defence and Victims representatives, 

following necessary internal consultations and discussions on the modalities and 

practicalities of such participation. 

 

In this regard, I would see the ICCBA playing a central role in liaising with the Registry 

on various Defence and Victims issues, including potential participation in outreach 

activities, as well as having a role in representing the importance of the work of 

international criminal bar associations in international criminal courts and tribunals at 

outreach events. 
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What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

As I am an outsider to the ICC, I would need to engage thoroughly with the ICCBA to 

better understand the current set-up, its strengths, what works, what could be improved, 

and what should be more radically transformed. 

 

I am accustomed to a system of compulsory membership of counsel to the Association of 

Defence Counsel which served well the ICTY/MICT, the association’s members and the 

Registry, as outlined in my response to question 1. However, I would consider to what 

extent any benefits brought by the ICTY/MICT ADC-ICT system might be available 

even without compulsory membership and in the different context of the ICC. Mindful of 

any positive experiences, I would adopt an open mind and engaged interest in identifying 

and helping implement a structure that would benefit the accused and victims, the 

ICCBA, and, ultimately, the ICC. 

 

Extensive consultations would be required, and set timelines established, mindful that 

should any amendment to the Rules of Procedure and Evidence be proposed, his would 

ultimately require a decision by the ASP. 

 

Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

At the ICTY and MICT, the Registry provided the ADC with dedicated office space 

within the premises. Beneficial to both the Defence teams and the tribunals, this space 

enabled the ADC/ADCICT to adequately represent the interests of its members, while 

being available on short notice to participate in various meetings and events with the 

tribunals officials, and, ultimately, further promote the integration of the Defence into the 

day to day life of the ICTY and the MICT. 

 

Given my commitment to ensuring strong promotion of the rights of the accused and the 

victims, I would therefore, as ICC Registrar, consult internally and look at the 

distribution of current office space to identify any possible arrangements. As with my 

responses above, I would actively engage with the ICCBA throughout this process, as I 

would work with the Registry’s building management services to ensure that all viable 

options are explored, costed and analysed. I believe that, should it not already exist, this 

preliminary analysis could be performed rather expeditiously. 
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MEETING REPORT 

 
Summary of Candidate’s Introductory Presentation 

 

Mr. Hocking stated that he started at the ICTY twenty-one years ago, in March 1997, 

when modern international criminal justice was still in its formative stages. The ICTY 

and ICTR had been setup by the Security Council, but there was still much uncertainty as 

to what would become of them, and whether the two ad hoc tribunals would succeed and, 

in doing so, change the international landscape. He stated that in the following two 

decades the world has witnessed a real revolution in terms of accountability and 

international commitment to justice. The ICC is the pinnacle of this progress, 

representing the future of universal international criminal justice. 

 

Mr. Hocking started as a Legal Officer working with the Judges in the Celebici case – the 

first multi-accused case at the ICTY, and the second case overall. Important 

jurisprudence was made on the crimes of rape and torture. It was also the first ICTY case 

with an acquittal. He was then promoted to Senior Legal Officer for the ICTY and ICTR 

Appeals Chambers. 

 

During those early years working for the Judges in Chambers, he realized that if the 

tribunals were going to succeed, the Judges needed the best administrative support. He 

therefore became progressively more involved in the management of Chambers. He was 

then appointed as Deputy Registrar of the ICTY at a time of peak judicial activity, when 

the ICTY went from one courtroom to three, running six trials and twenty-eight accused 

in court every day. 

 

In 2009 he was appointed Registrar of the ICTY – a position which he held for nine 

years. During that time, in 2012, he was also appointed as the first Registrar of the 

Mechanism for International Criminal Tribunals. He held this position concurrently with 

that of the ICTY. In effect, it was two jobs. He set-up the Mechanism and at the same 

time led the downsizing of the ICTY from 1,300 staff to zero as of the end of last year. 

That process, in an institution full of lawyers, did not result in a single challenge before 

the UN Dispute Tribunal. He commented that these years of intense workload have been 

an exceptional professional experience and he was pleased with the great achievements 

attained by both institutions during his tenure. 

 

Over his time as Registrar, he obtained seven budgets between the ICTY and the 

Mechanism, which operated on biennium budgets, amounting to approximately US$1.1 

billion in total. These budgets were always obtained in full, with at most occasional 

minor cuts. He stated that the ICTY and Mechanism received what was asked for also 

because of the work which was put into the preparation of the budgets. He stated that he 

engaged in an open and transparent dialogue with States to appreciate their expectations 

regarding the institutions and to explain the resource requirements and how they matched 

with operational realities and goals.  

 

Mr. Hocking stated that he also achieved gender parity at both the ICTY and the 

Mechanism. At the Mechanism, when he left, he had recruited some 350 staff, equally 
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split between the two branches in Arusha and The Hague, at least 60% women, including 

at higher levels. He stated that the ICTY achieved gender parity in 2009 and maintained 

or exceeded it until its closure, with 60% women at the professional level and higher. He 

mentioned that last year the ICTY was a finalist for the Secretary-General’s Award for 

achievements in gender equality and parity, UN-wide. 

 

Mr. Hocking noted that he was also intensely involved in revamping the ICTY’s 

Outreach Programme. He said it became apparent very early on that the ICTY had to 

engage and explain their work to impacted communities. The Outreach Programme began 

in 1999. He stated that when he became Registrar he undertook a review and, based on 

the lessons learned in the first decade of Outreach, modernised the Outreach 

Programme’s process, including with the Defence becoming a part of Outreach activities. 

 

Mr. Hocking stated that he was also responsible for building the new premises for the 

Mechanism Arusha branch. Through tight project management, positive engagement with 

the Host State of Tanzania and working closely with the selected local construction 

company, he completed a building within budget, and which maximized the use of local 

resources. 

 

He mentioned that management and staff morale is critical to success. He relentlessly 

worked to build a positive working environment where staff could thrive. He was proud 

that last year the UN global staff satisfaction survey ranked the ICTY and the Mechanism 

in the top five across the UN, for the following categories – ethics, integrity, staff 

empowerment, harassment-free environment, and recruiting the right people for the job. 

 

Mr. Hocking mentioned that the closure of the ICTY and ICTR saw the transfer of cases 

to national jurisdictions. When he was Deputy Registrar and Registrar, the ICTY actively 

engaged in a sort of positive complementarity, working with local national judicial 

systems to transfer cases back to local courts. The ICTY OTP, Registry, Chambers and 

the Defence all participated in this process. 

 

Turning to defence matters, he stated that when he first started at the ICTY there was a 

certain amount of institutional mistrust of Defence counsel, recalling, for instance, how 

the Defence had to be escorted by security in the building. Mr. Hocking subsequently, as 

the Deputy Registrar, became involved in the progressive integration of the Defence into 

the institution through his supervision of the Office of Legal Aid and Defence Matters.  

 

Mr. Hocking stated that there were three elements which transformed the role of Defence 

at the ICTY:  

 

1) The establishment of the ADC-ICTY and the Registry’s engagement with the 

Defence in a cooperative, transparent, and professional manner. 

2) Reforming the legal aid scheme and adopting a lump sum payment scheme which 

ensured adequate resources for the Defence, coupled with flexibility and 

appropriate oversight for the spending of public funds. He stated that the Registry 

worked with the ADC and reached a payment scheme which both sides agreed 

upon.  



 34 

3) The integration of Defence into the institutional life of the ICTY and subsequently 

the Mechanism. The Defence were no longer escorted by security in the building, 

and had access to all necessary areas of the premises, and were active participants 

in the day-to-day life of the Tribunal, including sitting on the Rules Committee 

and being active in Outreach and other Tribunal-wide events. 

 

Mr. Hocking stated that if elected as Registrar, he would bring a similar type of 

engagement with the ICCBA, as well as with the OPCD and OPCV. His decisions as 

Registrar would be as transparent and well-reasoned as possible, to ensure the most 

efficient and effective operation. 

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

Mr. Hocking pointed to his experience, outlined in his presentation and application, and 

his commitment, having worked in this area of law for more than twenty years.  

 

He outlined his vision for the ICC, stating that for the ICC to continue to succeed it needs 

to be a model court, leading the way, in the development and implementation of best 

practices for fair trials.  

 

The Court should also be a model of efficiency. The ICC’s cases are complicated and 

take time, and States are rightfully concerned about the best use of public funds. The 

Court needs to demonstrate that it is efficient and doing what it can to work within the 

means given, and justify to States Parties, credibly and transparently, the need for any 

additional resources required, and why their investment in the ICC is warranted. Mr. 

Hocking highlighted his successful experience in presenting and obtaining budgets at the 

ICTY and the Mechanism which provided fully for institutional requirements, while 

remaining fiscally responsible, and his proven track record in ensuring the most effective 

utilization of limited resources.  

Also, he stressed the importance of the Court being a model employer, which is a 

paramount responsibility of the Registrar. Staff should be able to thrive and to offer the 

best possible services to the clients. Mr. Hocking noted his success in promoting a 

positive, highly efficient and diverse working environment at the ICTY and the 

Mechanism. 

 

Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

The major challenges of the Court are in no small part linked to its successes. As the ICC 

becomes increasingly global in its membership, expectations of justice for atrocity crimes 

also grow increasingly strong. The Court’s reach is challenged by a lack of universality 
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and jurisdictional limitations to deliver justice in some of the world’s most serious 

conflicts, which contributes to unfounded criticisms, such as those of selective justice. 

Mr. Hocking stated that the reputation and credibility of the Court is paramount and that 

is why it must be a model in all respects, to maintain the support of States Parties and 

also to bring new States into the Rome Statute. 

  

But being a model institution, which runs efficiently and effectively, within resource 

constraints, can be often a challenge in and of itself. He gave as an example the need for 

the Court to be a model in areas such as detention and victims’ participation. On victims’ 

participation, Mr. Hocking noted that the fact that victims can participate is an 

achievement, but how they can optimally participate is also an ongoing challenge. 

  

He also noted that an international criminal court cannot function without state 

cooperation at all stages of proceedings. As Registrar, it is important to engage with 

States to achieve sustained cooperation to meet the challenges faced by the Court through 

an open dialogue that identifies and maximizes opportunities for mutual cooperation. 

 

Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

Mr. Hocking views the relationship with the ICCBA as a mutually beneficial relationship. 

The ICCBA serves counsel – victims and witness counsel, and the Defence. Serving both 

is also a major priority of the Registry. In this sense, he stated, the ICCBA and Registry 

share the same interests. The Registry should ensure the best possible defence, and the 

best possible representation for victims and witnesses - achieving this is a main goal of 

the Registrar. This is also the same for the ICCBA: To ensure that counsel have the best 

resources and abilities to represent their clients in the best possible way.  

 

It is keeping in mind this shared, broader goal, that each within their respective roles and 

comparative strengths, Mr. Hocking sees the Registry and ICCBA working together, 

within constraints, such as financial limitations, to turn issues into solutions, and coming 

up with the most effective way for counsel to be supported, and for the Court to serve as 

a global model for the promotion of the rights of both the accused and the victims.  

 

This is the approach that Mr. Hocking adopted with the Association of Defence Counsel 

at the ICTY and the MICT, which brought about significant achievements for these 

institutions. He envisions the ICCBA playing a similar, if not stronger, role and the 

cooperation with the Registry being equally, if not even more, successful. 
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Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC are provided 

the necessary support and guidance for the complexities of proceedings before the 

ICC? 

 

Mr. Hocking stated that having a bar association is extremely important and relying on a 

payment scheme that works – in all the elements that it entails – is essential. He also 

noted practical issues such as having a dedicated physical space to work and institutional 

aspects, such as having appropriate recognition, access to and engagement in the 

institution. 

 

In the early days of the ICTY, as Mr. Hocking mentioned in his introduction, the 

perception of Defence counsel was somewhat one of mistrust. He believed if those 

sentiments exist, they must be addressed, because they are unfounded, and the perception 

could impact negatively the services provided to the Defence. 

 

He highlighted statements contained in the Rogers Report [on legal aid] that he would 

consider of concern, if addressed to him. He gave an example of a footnote which cites a 

senior counsel saying that dealing with CSS was the most frustrating experience of his 

entire professional life, and noted that not a single respondent said the legal aid system 

was administered effectively and efficiently. He considers this troubling and would see a 

need to act immediately. He sees the Defence as key to international justice, as fair trials 

are not possible without a strong Defence.  

 

In terms of addressing these types of issues, Mr. Hocking stated that he would start by 

engaging with counsel to better understand all facets behind such dissatisfaction and with 

a view to identify measures which could improve the situation immediately and in the 

long-term. This dialogue and assessment must be broad, fair, transparent, rigorous and 

sustained. He believes that having partner buy into a process enables a much more 

effective way of working together and achieves results even in complex situations.  

 

He stated that he was successful in this in his previous positions at the ICTY and the 

Mechanism. He cited the ICTY 1,300 staff downsizing as an example of wide 

stakeholder consultation and buy-in in what is a difficult moment for any institution. 

1,300 staff were progressively downsized, yet there was not a single case litigated before 

the UN Dispute Tribunal arising from this process of the ICTY. He attributed this to 

management discussing with and consulting everyone involved, developing rigorous 

principles and everyone buying into the fair and transparent process. 
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Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands. If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider?  

 

Mr. Hocking believes that the Registry is well placed to study and act on this matter, 

which is one that could be brought to the attention of the Host State for discussion. 

Consistent with privileges and immunities generally, international organisations have the 

privilege of tax exemption. He stated that he would certainly try to have a dialogue with 

the Host State with a view to understand the position of the Host State, identify any 

concerns that the Host State might have, and seek to find a mutually agreeable way 

forward. 

 

In addition to the question of taxation, Mr. Hocking understands that there is a proposal 

to revisit the legal aid system, and he believed that this must be done with the 

involvement of all relevant stakeholders. He stated that whilst this process is underway, 

there may be things that can be done in the meantime to address some of the perceived or 

existing issues with the current system. Having studied publicly available reports and 

materials, it also appeared to Mr. Hocking that there are certain issues that could be 

addressed relatively simply and quickly with regards to the ICC’s legal aid system. These 

simple and quick actions could assist greatly in addressing some of the existing 

frustrations with legal aid, such as complaints with regard to the current time sheet 

system for the payment of fees. 

 

Mr. Hocking stated that it is in everyone’s interest that Defence counsel can focus on 

their core job, and not spend time on unnecessary litigation with the Registry on issues of 

legal aid. 

 

Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? 

 

Mr. Hocking believes the ICC has certain principles and mechanisms that are the same as 

the ICTY and the Mechanism. First and foremost, the accused are presumed innocent. It 

is the most basic principle of the Registry when dealing with detainees. If the accused are 

not on provisional release, then they may spend a lengthy amount of time in detention 

and they must be respected and be able to participate in what are complex and lengthy 

proceedings. They must be able to engage with their counsel and they must have family 

visits. 

 

To this end, Mr. Hocking stated that the Court must apply the international standards of 

detainee rights, the Mandela Rules adopted by the UN General Assembly. The Court 

must ensure both their physical care and psychological care, which enables their full 

participation in the proceedings against them. He stated that this was ensured at the 

ICTY, particularly considering that it had an older detainee population. He believed he 
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demonstrated, as records show, his concern for and interest in detention issues over the 

last nine years as Registrar of the ICTY, and also for five years as Registrar of the 

Mechanism.  

 

Beyond detention, Mr. Hocking also worked to ensure that the rights of convicted 

persons were duly respected. In particular, while Registrar of the Mechanism, he worked 

closely with the prison systems in Mali and Benin where ICTR convicts were serving 

sentences, and worked together with prison officials in those countries to consistently 

enhance conditions of detention, whilst also strengthening the detention conditions for the 

local detainees as well. 

 

Generally, if he were selected as the ICC’s Registrar, he would like to examine critical 

issues, including legal aid, with a view to finding both quick impact and longer-term 

sustainable solutions to further strengthen the respect of detainee’s rights. 
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5. LEWIS, Peter 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The establishment of the ICCBA is a welcome development and a sign of the growing 

maturity of the ICC.  I would work closely with the ICCBA to develop a flourishing Bar 

and to promote the effectiveness and efficiency of the court. 

 

If successful I would establish regular business meetings with the ICCBA.  The views 

raised in this questionnaire would provide a useful starting agenda. 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

As is abundantly clear from Richard Rogers’ report and the earlier report on The 

Assessment of the Functioning of the International Criminal Court Legal Aid System the 

present LAS can no longer be regarded as a credible, modern and efficient means of 

providing legal aid.  

 

It is clear there needs to be a new LAS system with rates of remuneration that fairly 

reward Counsel and deliver value for money.  I have a great deal of experience of 

formulating fee schemes with the Independent Bar in England and Wales.  Even in the 

most trying of circumstances the negotiations with the Bar were characterised by 

candour, transparency and trust on both sides and that is exactly the relationship I would 

want to establish with ICCBA with regard to a new LAS. 

 
In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

As a general point I believe that the Registry should provide a comprehensive, publicly 

accessible set of documents which sets out how it will fulfil its functions including 

protecting the rights and interests of all those who fall within the jurisdiction of the ICC.  

I also believe that as a general principal all the Registry’s policies and protocols should 

be subject to consultation. 
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Therefore to answer your questions: 

 

A.  There should be a protocol because there is a responsibility to protect persons at risk 

through their interaction with the defence or victims teams. 

 

B.  As with all protocols and policies there should be consultation including with the 

ICCBA.  

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

There is a clear role for the ICCBA in any general outreach programmes that promotes 

the jurisdiction of the ICC, particularly with National Bar Associations. 

 

I understand from the reports on LAS that there may be an issue with some victim’s 

representatives receiving funding to visit victims in situation countries. However I think 

this is a matter best dealt with by the Registrar providing guidance to staff on how to 

approach this discretionary funding.   

 

I find it difficult to envisage a situation where it would be appropriate for representatives 

of the defence to participate in an outreach programme focussed on potential victims and 

witnesses in situation countries. 

 
What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

I think there are many advantages to Counsel and to the Registry if there is a single 

authoritative organisation that can speak for the Bar.  For this reason I would support 

mandatory membership however as I have explained in answer to question 3 above, I 

would engage in a consultation exercise before reaching a final decision. 

 
Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

As my answers to this questionnaire have I hope made clear, my vision is that the ICCBA 

and the Registrar will work closely together to build a strong and flourishing Bar and 

promote the efficiency and effectiveness of the Registry.  To that end I would want to 

have regular access to the senior leadership and secretariat of the ICCBA and that is 

going to be most easily done if the ICCBA has a base at the court.  You would not 
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however expect me to make a firm commitment now without having a better 

understanding of what, if any space is available at the court. 

MEETING REPORT 

 

Summary of Candidate’s Introductory Presentation 

 

Mr. Lewis stated that he was privileged to be in The Hague last week for the 20th 

anniversary of the Rome Statute. It was an opportunity to reflect on and celebrate the 

great achievements made, but quite rightly it was also an acknowledgement, especially on 

the second day, that the Court is facing a period of significant challenge, and those 

challenges are serious ones. 

 

There is an obvious issue of the sort of cases the Court will be considering, which may be 

even more politically heated. Clearly the financial situation has changed significantly 

comparing to what it was 20 years ago; there is a different attitude with respect to 

multilateralism as well.  

 

Mr. Lewis stated that the financial position is manifesting itself in a couple of ways. First 

– there is greater scrutiny of the Court’s budgets. He commented on how there is greater 

skepticism from the ASP and donors now than there was before, possibly because there is 

less money in the donor countries. The ASP now has a record of how the Court spends its 

money and administers itself, which was not available before for comparison. If the 

skepticism is not dealt with, it will lead to a different financial future for the Court. 

Currently there is a zero-growth budget and more scrutiny of the budget. It is absolutely 

right that a mature institution like the ICC should be expected to be effective and well 

administered.  

 

Mr. Lewis stated that there are many in the world who would like it if the Court’s 

mandate is curtailed. He did not think the Rome Statute is in danger itself, and it would 

be unpalatable to States Parties that the budget would be cut. He stated that if the budget 

was frozen for a significant period of time the practical impact would be to curtail the 

court’s activities. He stated that not all these issues are for the Registrar to resolve, but 

the Registry is such a central part of the Court’s machinery that it will be subject to 

special scrutiny.  

 

Something radically new and different is not needed; instead it is necessary to fix the 

problems that are there. Mr. Lewis mentioned that it is very easy to give a critique of the 

persons who are leading public organizations, like the Registry, before one takes on the 

job and properly recognises the problems that exist. Nonetheless he stated that there are 

good ideas put forward by the Court and the Registrar that have not been moved forward 

in the manner that one would have expected. Cohesiveness and a consistent approach is 

expected. Effective financial planning will help to resolve the problem of the OTP taking 

on cases that the Court cannot deal with. 

 

Mr. Lewis commented that after reading the notes of the budgetary discussions 

concerning the Court, he saw no evidence of the rigorous financial planning that one 
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would expect and that needs to be present in an institution like the ICC. He said that there 

is perfectly proper criticism from the judges that the attempt to deal with the 

inefficiencies has not accomplished as much as could have been hoped for.  

 

With respect to legal aid, Mr. Lewis stated that there was enough information available to 

say that the present situation is not working across a number of issues, and that it needs to 

be dealt with. He hoped that progress would be made during 2018.  

 

He stated that the Registry is not in a position to demonstrate to donor countries that it is 

an efficient and effective vehicle. The inevitable consequence of this is that donors are 

not willing to give more funding to the Court. He believes that the Registrar ought to 

present one vision for the ICC as it is the Registrar who presents the budget to the ASP.  

 

He stated that there needs to be more cooperation with the States with respect to arrest 

warrants and more cooperation on victim and witness issues.  

 

Mr. Lewis stated that the central thrust of his application is that there is work to be done 

and if it is not done then there will be problems getting the Court the resources which it 

needs. Unless the Court can show itself as a mature institution that is efficient and can 

learn, there will be significant problems ahead.  

 

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

For the last years, I have been the Chief Executive of the Crown Prosecution Service 

(“CPS”) for England and Wales. The CPS is a government department with a large 

budget – substantially larger than the ICC – and with many staff members. Staff had to be 

recruited, motivated, trained, and engaged. There were administrative systems that had to 

deliver efficiency day in and day out. There were substantial IT systems that needed to be 

kept-up and developed, and a range of other issues that needed to be addressed.  

 

There was a significant amount of cooperation that needed to take place with the Judges, 

court services, and solicitors, especially because we were taking forward an efficiency 

programme which I was the chair of. With respect to cooperation I had to take various 

actions to prove CPS’ cooperation.  

 

I have great experience as a legal administrator – many of the challenges the Court is 

facing I have had to deal with too. After 2010, the Government embarked on an austerity 

programme and I had to face some of the issues the Court is facing now. Certain 

Government officials felt that the criminal justice system was inefficient and wasteful, so 

we had to demonstrate we were capable of changing, as well demonstrating the skills and 

resolve to improve. 
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I understand scrutiny in the way the Court does not right now. For example, I read the 

Richard Rodgers report [on the ICC legal aid system], and there was another report by 

experts [on legal aid]. They were quite good reports, but they did not have the rigour I 

would expect in them. I was struck that they made comparisons with legal aid rates paid 

at other tribunals, but made no impact assessment on the ICC. I would not accept reports 

that did not have bottom-line impact numbers. The ICCBA report (on legal aid) for the 

ASP which suggests some immediate fixes to the legal aid system is a constructive 

response because it does address the issue of cost but it needs to go further and also 

identify whether there are any savings in terms of administration. 

 

That is one example – you need to speak the language of your donors. I have the 

experience taking an organization through this experience and managing, against the odds 

I think, to get some additional resources from the Treasury. This was done by 

demonstrating results, but also that as a system we were a safe and sensible place to 

invest in. 

 

Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

In terms of what the Court needs to do for its legitimacy I would want to do more with 

victim participation. I know the Court is trying and that it has made significant steps, but 

if what I heard at the 20th anniversary events is correct, there is more to be done. It is one 

of the unique features of the jurisdiction and functioning of the ICC, that victims are 

expected to play a part. I hope there can be more done in this area. 

 

I was one of the persons who helped draft the ICC Rules of Procedure and Evidence and 

served as Rapporteur at the Paris inter-sessional on victims’ issues and the Rules on 

Reparation. At the Preparatory Committee, the best we could do was give the Judges a 

permissive framework and flexibility to deal with a very different set of challenges than a 

domestic court would face and adapt the Rules to that. With the experience that the 

Judges and Court now have, this has to be moved beyond sorting issues on a case by case 

basis. A model or models, as to what victim participation means in practice, should be 

created, in order to clarify the process of engagement from the beginning. It is not enough 

to say to victims there will be victims’ participation in a case, but that the process will be 

worked out during trial. That is not sufficient. You need to be able to say this is how it is 

going to be worked out. Of course it needs to be approved by the Pre-Trial Chamber or 

Trial Chamber, but there needs to be a model or models in place. That will give people 

more confidence in the victims’ participation system. 

 

I heard questions from persons from the DRC at the 20th anniversary conference as to 

why we do not have a civil party at the ICC. Of course the ICC is not a civil law system 

but without a consistent model of victim participation no one was able to explain with 

confidence what system actually operates in the ICC. It must primarily remain the 

function of the judges in a particular case, but more could be done based on what the 

Court knows so far to build a best practice model and adjust as necessary. 
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Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

I am very used to working in a jurisdiction where the Bar Council – for barristers – and 

the Law Society – for solicitors – are seen not just as a trade union or a staff association, 

but as a highly respected and well regarded partner. Not a partner in a formal sense, but it 

would be unthinkable to talk about major change in the legal system, or change and 

efficiency more widely, without consulting the Bar. Consultation would be more than just 

this is what we are thinking about, but more so that practitioners at the Bar Association 

would be a source of ideas, not just to challenge proposals, that they would be as 

interested and committed in preserving, maintaining, strengthening the jurisdiction that 

existed. The American Bar Association similarly views itself in this fashion, especially 

with respect to its international work. My view of a Bar Association is an organisation 

that sees itself beyond just the interests of its members, but as having a role to play in 

developing the system as well. I think that is a role I am familiar with. I think that would 

be ideal for the Court. 

 

It is a sign of the ICC’s maturity that it has developed a Bar Association.  It is crucial that 

the Bar now attains the status that it requires to operate effectively. 

 

Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC are provided 

the necessary support and guidance for the complexities of proceedings before the 

ICC? 

 

I cannot come to a firm view on it now. This is not a concluded position, but as I 

understand it you have had from the OPCD technical expertise provided to counsel 

coming to the Court. OPCD is a generally independent body from the Registrar and not 

accountable to the Registrar. As I understand it, it has conducted itself with great 

independence in helping to challenge decisions made by the Registrar on occasion. So the 

Court has provided rightly a source of expertise and assistance for defence counsel. 

OPCD is funded by the Registrar, but not overseen by the Registrar. What needs to take 

place is a conversation between the Bar, Head of OPCD and Registrar to move things 

forward. I am reluctant to say more without speaking to the Head of OPCD, but what I 

would like to take from that conversation is what the Bar wishes as well, but also the 

practical issues the Head of OPCD has encountered. 

 

One of the other issues is the number of people on the List of Counsel. There are a 

number of ways you can make sure you have counsel capable of taking on these cases. I 

would want to have that discussion. 

 

Some of the issues raised by the CICC were that of gender and ethnic diversity of lawyers 

on the list.  

 

Sub-Question: Do you mean list needs to be revised? Are you talking about 

minimum level of expertise? 
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I have mentioned the theme of what can and should be expected of the Court as a mature 

organization. For example, with respect to victims’ participation there have been a 

number of cases from which you can identify what works and what does not. I think it is 

the same with the List of Counsel – I would have thought we would now be able to get 

views as to what experience is actually needed to properly act before the ICC, and 

accordingly to get admitted to the List. 

 

Sub-Question: You mentioned gender as an issue that the Registrar should look 

into. How about cultural diversity? 

 

These were issues that were raised by the Coalition for the International Criminal Court – 

is there sufficient gender and ethnic diversity on the List, and in particular with the 

selection of counsel. I know previous Registrars have said that they would look at this 

issue, but have not made as much progress as they hoped. I would like to understand from 

them their experiences with this issue.  

 

There is of course the substantial issue of choice of counsel. The Court is not the only 

venue or jurisdiction that has these issues. Have other more innovative ways of dealing 

with this problem been found, that allows for clients to make a more informed choice as 

to counsel? I do not know what the answer is yet, but I know previous Registrars have 

looked at this issue and I would like to understand that past experience and explore this 

matter further. 

 

Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands. If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider?  

 

I have heard of several issues in relation with the Host State, but have not heard about 

this issue in particular. However, as far as I can tell, the Netherlands has been supportive 

of the Court, but I am happy to take this issue up with the Dutch authorities if needed. 

 

Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? 

 

What I would want to do is to find out if there are best practices that one could find or 

identify in these areas. The length of time for persons in detention at international courts 

is substantial, so I would want to explore the ad hoc tribunals’ experiences to understand 

whether there is any learning from experience that we could gain from. The starting point 

is identifying good practice. If there is no good practice, then look for expert advice on 

this subject. 
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Question: In the responses to your questionnaire, you state that it would be difficult 

to envision the Defence participating in outreach at the ICC, why do you believe 

this? 

 

I do see a role for the Bar in outreach, not least regarding fair trial issues, and in Situation 

countries I can readily see that there would be a role for the Bar with respect to local 

communities in helping explain what the Court is about. 

 

The actual issue I addressed in my response to the ICCBA questionnaire was with respect 

to the OTP and Registry doing outreach to victims of crime. To do that at the same time 

as with the Defence could raise practical problems. If there are practical ways I would 

certainly be happy to talk about them. 

 

I am a great believer in consultation before we do things. This would be an example of 

where I would hope the Court would consult with a mature Bar Association as to what 

would work. My standard operating procedure would be to consult. 

 

Question: Considering the cultural diversity of persons who work for or appear 

before the Court, what solution do you envisage to raise awareness of diversity 

within the Court? 

 

A great deal of humility is required from someone coming from a domestic jurisdiction. 

Having said that, London and the United Kingdom are some of the most diverse places 

on the planet and the staff within the public service is diverse too.  

 

One of the first things and enduring things that I learned in my professional life is that 

you have to seek advice from people who understood the nature of the diversity issue. 

The worst thing you can do is think you know it all. However well-intentioned you are 

and however much studying you do, you do need the assistance and advice of people who 

have lived with these issues. 

 

As an employer, I relied on the staff associations as to how I was acting, and they 

actually stopped me from doing things that I would have regretted. They advised me, and 

they were critical when I did not get things right. I learned that you use people who know 

to guide you, and there are people who want to help you if you ask them. 
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6. MACKINTOSH, Kate 

QUESTIONNAIRE RESPONSES 

 

Introduction 

 

I started my career as a criminal Defence lawyer, and I take it as fundamental that a 

strong and capable Defence is indispensable to justice and a fair trial. As Deputy 

Registrar of the ICTY, responsible for Legal Aid and Defence matters, I benefited from 

regular consultation with the ICTY Association of Defence Counsel. These interactions 

were sometimes smooth, sometimes heated, but always professional and without a doubt 

indispensible to the development of robust and fair policies concerning the Defence.  

 

Over the last few years of the ICTY, I also enjoyed the legacy planning committee on 

which I was joined by representatives of Chambers, the Prosecution and the Defence, and 

which produced numerous first-rate Defence contributions to outreach and reflections on 

the life and work of the ICTY.  

 

I am delighted that the ICCBA has been created to fill this lacuna in the structure of the 

ICC, and I would expect the same level of excellent cooperation and rigorous discussion 

with the ICCBA were I to be elected Registrar of the court.  

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The creation of the ICCBA has filled a lacuna in the ICC structure, giving the Registrar 

the representative body of Counsel with whom s/he shall consult, as appropriate, under 

Rule 20(3) RPE. Rule 20(3) directs that this consultation be undertaken on such issues as 

legal aid and professional conduct. Clearly there are other issues that could benefit from 

discussion between the Registrar and the ICCBA, such as outreach and cooperation. The 

role of the OPCD is also relevant here. As Registrar I would set up a regular meeting with 

the President of the ICCBA to discuss any issues of mutual concern. It may be that the 

establishment of temporary joint working groups on particular issues arising from these 

meetings would be helpful.  

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

The existing legal scheme is based on the right principle, namely equality of arms. I note 

however the recommendations of the January 2017 external assessment of the legal aid 

system, including that lead Counsel be given more authority and flexibility in the 

distribution of funds (movement to a lump sum system), and that options to exempt ICC 

Counsel remuneration from income tax be explored, both of which appear sensible and 

could increase Counsel and support staff compensation without inflating the hard-pressed 

ICC budget. I also note that the ICCBA itself has commented on problems in the 

implementation of the scheme, suggesting that 30% of the funds allocated are not 
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reaching Defence teams, resolution of which could further assist.  

 

I am open for discussion with the ICCBA on these and any other constructive suggestions 

to ensure that accused and defendants at the ICC receive an optimal Defence. 

 
In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

It is somewhat hard to answer this question without knowing the content of the existing 

OTP-VWU Protocol. However, prima facie, and without the benefit of inside information 

about specific problems that have or have not arisen for witnesses associated with the 

Defence or with victims’ representation, I believe it is logical that a similar protocol be 

elaborated for these groups. Teams representing defendants or victims have a 

professional responsibility to ensure their clients are not put at risk, and to alert relevant 

protection agencies should risks appear. They will need to collaborate in this regard with 

the VWU, and protocols regulating these interactions may assist. As well as helping to 

ensure that solutions envisaged accurately address the needs of Defence witnesses or 

victims, such protocols can regulate contact with national protection agencies and avoid 

duplication or confusion in these crucial relationships. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Defence and victims representatives should certainly be consulted in the drafting of any 

such protocol. With regard to the Defence, I consider that this would fall within rule 

20(3) of the RPE and that the ICCBA would be a natural interlocutor. 

 

I would be happy to discuss the process of any consultation, but my preliminary thoughts 

are that the VWU would be asked to prepare a draft or two drafts, which would be 

circulated to the victims’ and Defence representatives for comment. I would see a role for 

both the OPCD and OPCV in this process. I would need to think further about other 

stakeholder involvement. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

Victims’ representatives are already involved in outreach, which is appropriate and must 

continue. They can give important information to victims on the scope of participation, 

help manage expectations and raise awareness generally of the role of victims in the ICC 

processes. Outreach should be a two-way process, and it is also important for the ICC 
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staff working on victims’ issues to hear from a wide range of victims and affected 

communities on their needs and expectations.  

 

I am interested to learn that Defence has no current role in ICC outreach, and I see 

significant scope for enriching the ICC dialogue with Defence participation. Defence 

Counsel are best placed to answer certain questions, and may, for example, be able to 

address challenges to the impartiality of the prosecutions, as well as to strengthen the 

perception of due process and fair trial at the ICC. I would also see targeted Defence 

outreach as important to attract a geographically diverse and gender balanced pool of 

Counsel.  

 

Again, I would see the ICCBA as a natural partner in this project.  

 
What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

I believe that a strong and effective association of Defence Counsel is crucial to the 

operations of the court, and fully understand the ICCBA interest in having membership 

become compulsory for all Counsel. However, the added value to the ICC as a whole 

would have to be clearly demonstrated, as this is not currently envisaged in the regulatory 

texts and would require amendment of the Rules of Procedure and Evidence by the ASP, 

as well as of the Regulations of the Court by the Plenary of Judges. I am mindful here 

also of the fundamental freedom of choice of Counsel enjoyed by Defendants and 

Victims.  

 
Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

I have no information about the availability of offices within the ICC building, however, 

providing facilities for the ICCBA would be consistent with the provisions of the Rules 

of Procedure and Evidence requiring the Registrar to provide support, assistance, and 

facilities to defence counsel and victims’ representatives. It would also facilitate 

consultations on matters of mutual interest. Were I to be elected Registrar, I would 

suggest consultations on this matter could be undertaken before the summer recess, in 

conjunction with the OPCD and the OPCV. 
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MEETING REPORT 

 

Ms. Mackintosh met with the ICCBA Panel and discussed various issues and answered 

the questions posed by the Panel members. Subsequently it was proposed to include a 

summary of her meeting with the ICCBA Panel in this Report. Ms. Mackintosh 

considered that the written answers she had already provided were adequate. 

 



 51 

7. PERALTA-LOSILLA, Esteban 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

The ICCBA was created under the impulse given by the current Registrar. This decisive 

fact has provoked many criticisms among the legal profession at different levels, as there 

is a perception of the ICCBA being under his supervision.  

 

This perception is much more worrying in light of the mandate of the States Parties to the 

Registrar, in rule 20-2, to “ensure the professional independence of defence counsel”. 

The next Registrar will have the responsibility of proving to the legal world that this is 

not the case. 

 

As a candidate to the position, and although I am indeed ready and open to continue the 

dialogue in all areas relevant for the ICCBA and its work as I believe to have proved so 

far, I must thus be very careful in this regard: on one side, the ICCBA is undoubtedly a 

major partner for the Registry and should keep this place. On the other, avoiding any 

perception of supervision or intromission is absolutely essential both for the principle of 

independence of the profession and for the consolidation of the ICCBA, not to mention 

the reputational risk for the Court and the Registry. 

 

As things stand today, the Assembly of States Parties has invited the ICCBA to report 

“on its constitution and activities” before the next session. It is, in my opinion, in that 

forum where the battle for an official recognition should be fought, and several 

consequences might be drawn from such recognition. 

 

Taking into consideration all elements mentioned below (question 5), the ICCBA could 

then be integrated in the business processes of the Registry (which also need to be 

properly engineered) in the extent that they affect the profession or that its opinion can be 

useful. To mention but a few examples of this integration, the ICCBA could intervene in 

the strategic planning of the Registry, in the decisions regarding their working conditions 

(such as the means they need to perform their duties, including the legal aid policy) and 

in the admission of persons to the List of Counsel. 

 

Should the honourable judges of the Court bestow on me this responsibility and 

conditioned to any decision by the ASP, I would ensure that all business process owners 

of the Registry ask themselves the question: Is there a role that the ICCBA can play in 

this regard? 

 

I also intend to strengthen the already excellent relationship the Registry (and in 

particular its Counsel Support Section) has with the ICCBA and its constituency, by 

encouraging the CSS, as the focal point with the legal profession, to find further avenues 

for the cooperation with the association, as it has been doing so far. 



 52 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

Any reflection in this area must take into consideration the history of the Court’s legal aid 

system, with a first scheme based in lump-sum payments and a reform (imposed by the 

States parties) that increased bureaucracy and reduced remunerations. We need to be 

aware that the solution that would satisfy all parties affected does probably not exist, and 

explore the possibilities of finding a common ground for understanding. 

 

The role of the Registry in this regard has to be one of leadership regarding the 

improvement of the system and one of facilitator regarding the remuneration of counsel 

and persons working under their authority, which should be directly taken over by the 

ICCBA and discussed with the Assembly of States Parties. This direct discussion should 

also contribute to and, at the same time, be facilitated by the recognition of the ICCBA as 

discussed under question 5. 

 

Regarding the improvement of the system, I do not think I can express an opinion about 

the process put in place by the current Registrar, with which I have wholeheartedly 

cooperated in good faith and given my opinion through the appropriate internal channels. 

I will just say that I think that the next legal aid policy must be simpler for counsel and 

teams and also for the Court administration, that it should keep the flexibility that 

currently allows the Registrar to provide counsel with the necessary resources for an 

effective and efficient performance and that all actors in the legal aid system should 

receive a fair remuneration for their work. 

 

In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

Each situation, each case is different from the rest. Having this as the central idea, maybe 

there should be a catalogue of good practices and even a model protocol, but I would 

very much leave room for each particular counsel for the defence or for victims to discuss 

the particular requirements or conditions that come together in each case, without 

forgetting the potential role of the relevant Chamber in this regard. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Defence and Victims representatives should indeed be associated to the drafting of such 

model protocol, with the specific request of gathering the views of all legal teams before 

the Court, present and past. The presence of an ICCBA delegate in the drafting group 

would contribute to having the best possible document. 
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What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

We cannot give a simple answer to this question. The legal profession should be 

associated to the ICC outreach activities in every possible manner, among other reasons 

to give voice to all participants in the proceedings and because they are the best ones to 

explain the viewpoints of their clients, but this needs to be assessed on a case-by-case 

basis. In the first period of an investigation, for instance, victim lawyers should be 

associated, but I do not find the presence of the defence crucial since there is no charged 

person. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

This question must be, again, conditioned to the scope of the recognition that the ICCBA 

potentially obtains from the Assembly of States Parties, but in principle it can definitely 

play a role as the voice of the legal profession accredited before the Court – also 

conditioned to the result of the process discussed under question five. 

 
What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 

The reply to this question is necessarily related to the reply given to question 1 above. 

Judging from my conversations with persons on the list of counsel, I can see several 

positions among those persons on the list of counsel who have not joined the ICCBA. 

Some of them do not agree with the form of the creation, others with the procedure, 

others that see it as a tool to create a “closed market” of lawyers before the Court and 

finally there is a group of people who do not want to pay in order to belong to such an 

association. 

 

Recognition by the Assembly of States Parties might give the Court the lever to make the 

ICCBA membership compulsory for every person on the List of Counsel. This 

compulsory membership does not, however, necessarily mean compulsory payment. 

It also has to be borne in mind that the legal texts of the Court do not establish such a 

condition to be on the list of counsel: it would thus be necessary to proceed to an 

amendment either of the Rules of Procedure and Evidence or the Regulations of the Court 

to include such an obligation. 

 

Moreover, for the Registry, a wide representation of countries in the List of Counsel is 

very important, in particular due to the heterogeneity of the requests for counsel. It is 

very important that lawyers from every corner of the world can intervene to assist persons 

who are entitled to such assistance under the Statute and the Rules, even if the 

possibilities of an appointment can be, sometimes, remote. And persons who cannot see 

appointments in the horizon are, understandably, reluctant to invest money in the ICCBA. 

Not to speak about the group who see it as a way to create a “closed market”. 
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In these circumstances, the ICCBA needs to be creative. Without excluding any 

possibility beforehand, I will (either if I am elected Registrar or otherwise) be willing to 

brainstorm about the possibilities of addressing the different interests at stake, by 

proposing formulas such as different contributions required for active and inactive 

members, the direct debit of a discreet percentage of fees perceived from the Court, 

institutional support from the Court before potential sponsors or backers, etc. 

 
Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

This is a very pertinent question indeed, and one that is currently being dealt with within 

the Registry, so I beg your indulgence if I am not too specific and stay in the level of 

principles. 

 

Once again, the question of space will in the end be linked to the potential recognition by 

the Assembly of States Parties of the ICCBA. Assigning office space to a non-recognized 

ICCBA might be, in a context of scarcity of available space, a precedent for other 

associations of lawyers that might feel discriminated. 

 

Such space allocation might also be misinterpreted in the context of the criticisms that I 

have mentioned in my previous replies and, nevertheless, it is evident that, as the 

association grows up, it needs some kind of physical space if only to ensure that the 

archives of the association can be kept. 

 

I would thus be inclined to be pragmatic and consider the provisional allocation, until the 

ASP takes any decision, of office space in the form of one or two offices with a total of 

two to six workstations, besides the possibility of booking flex offices, meeting rooms 

and conference facilities on an equal footing to the rest of the Court. The final formula 

can only be decided after a careful study of the possibilities at hand in the current 

premises. 

 

With the perspective that only time can give, we can further assess the needs and 

possibilities at stake and reconsider the allocation of space to the ICCBA. 

MEETING REPORT 

 
Summary of Candidate’s Introductory Presentation 

 
Mr. Peralta-Losilla considers that the Court is lacking a leadership that cares about and 

empowers people. He stated that leadership means to have the Registry working 

smoothly, without big, unnecessary exercises of power. He stated that the Registrar 

should use soft rather than hard power. And he could bring that to the Registry. Through 
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his 15 years of service to the Court he has been able to provide decent services within the 

constraints that exist. 
 

Mr. Peralta-Losilla stated that he would work to improve the morale of staff. 
 

He stated that it is important to recognise the professionalism of Registry staff. This 

means not going beyond what you need to accomplish the goal. He commented that the 

Registrar cannot be a micromanager. The Registrar cannot be someone who lacks trust in 

the staff who works for him or her. It must be someone who in fact builds trust in the 

staff. The staff is composed of experts, who have obtained posts competitively. He stated 

that you have to let staff develop their skills and ideas and contribute to the Court. This is 

more important than watching them in a minute manner. 
 

As Chief of the Counsel Support Section (CSS), and with flexibility, he stated he had 

been able to do the work required in a more than decent manner and he hoped to apply 

that to the whole of the Registry. 
 

Mr. Peralta-Losilla stated that loyalty is very important. He stated that loyalty means to 

have a relationship with your interlocutors – States, Judges, Prosecutor, counsel. He 

mentioned that everyone has a position, which is defined in the legal documents, but 

within those rules of the game, he stated he would be as transparent as possible, which he 

believed he had demonstrated. He stated that he was a transparent and trustworthy 

interlocutor when dealing with work matters and that this approach is valuable, for 

example with respect to States Parties, with whom you have to explain issues in a 

pedagogical way. He stated that the States Parties have less of a problem increasing the 

budget when they understand why money is needed and understand that the funding is 

being managed correctly. 

 

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

If I was elected Registrar I would be able to bring new life and culture to the Court – that 

is crucial to change the way things are done in the Registry and vis-à-vis the mentioned 

external parties. 
 
There are three conditions for the ideal Registrar candidate. 
 
First, professionalism and loyalty to the institution, which of course applies to others as 

well. 
 
Second, I am an internal candidate and only an internal candidate is able to start running 

the Registry the day he or she takes office. The Court is very complicated and the 

Registry is very complicated. Only those who are working within the Court today know 

what it is about. Even coming from another international criminal institution does not 
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guarantee that one can be on top of things on day one. No two jurisdictions are the same 

legally and you always have to take into account the differences in legal framework. 
 

When I arrived at the ICC, we wished to look at and be inspired by other institutions, but 

not be bound by them and I want to recover that creative attitude. You look at solutions 

that have been found around you, but you are not bound by those and try to find a 

solution that fits your situation. 
 

Internal candidates know the people and the internal dynamics. They know what issues 

are most urgent and what action is to be taken. It also sends a very positive message to 

staff to select an internal candidate. 
 

Third, I have not been during these past years in the senior management of the Registry. I 

have not been involved in the preparation, approval or implementation of the ReVision 

project, with respect to which much needs to be reformed. There is already ‘revision’ of 

the ‘revision’ of the ReVision in some sections. 
 

Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

The most important challenge is to raise staff morale. ReVision left people frustrated and 

exhausted. There were posts that were threatened with abolishment for several years that 

were not abolished. There are others whose posts were abolished and had to apply again 

to essentially the same position and people left the Court. Morale is low and there is little 

trust. The first task of the new Registrar will be to change the culture of the institution. 
 

A second challenge is to recover the trust of external interlocutors. The States must 

believe what the Registry says and counsel must trust you. There may be conflicting 

views between the Registry and external interlocutors, but this does not mean you have to 

be in conflict – you can work together to make a better Court. 
 

Third, we must improve the assistance we give to Victims. I would like to have a system 

where the Registry is more present where victims are, and we rely less on intermediaries. 

When the OTP opens an investigation, the Registry should be able to immediately send a 

team of administrators, the VPRS, legal advisors, to assist the victims to understand what 

is happening. It can even be done in a way that is cost effective. 
 

Fourth, there are financial challenges. Since the 2008 crisis, the Court has changed from 

an ascending budget to one being maintained at the same levels. This does not match the 

evolution of the activities of the Court. This is something that has to be explained to the 

States Parties. If you have more activities, you will necessarily have an increase of 

expenses. For example, the legal aid budget is directly dependent on the activities the 

Court has. You cannot have more cases and reduce the legal aid budget. We need to 

explain to the States Parties the work that lawyers do. 
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In regards to the lump sum payment – there are months where counsel work many more 

hours than you are paid; you get compensated by getting the same payment when you 

work less. The lump sum is also good for budgetary management and forecasts. We need 

the States Parties to understand this. 
 

The Registrar needs the assistance of legal teams to advocate for and explain issues 

relevant to legal aid reform. There was not an organised voice for lawyers when the cuts 

were implemented in 2011. With respect to this last reform of legal aid, the document 

presented to the ASP was not meant to be final, but the ASP gave the Court 1.5 months to 

make it final, so counsel were given one month to comment and then it was finalised by 

the Registrar in the remaining two weeks. 

 

Sub-Question: Would you consider discussing issues relevant to legal aid with the 

ICCBA, or would you recruit an external individual to provide reports, or a 

combination? 

 
The Rogers Report [on legal aid] was commissioned by the Registrar and following the 

orders of the Registrar. When I have been in charge of organising consultations, I have 

gone not only to Bars specialised in international criminal law, but also to Bars of 

lawyers around the world, including the Council of Bars of the European Union. 

 

The ICCBA is of course our preferential partner. We have to be as open as we can and 

find the expertise where it is. The ICCBA is our natural partner and it should have a daily 

role in what happens at the Court, in particular in everything that can impact on the 

conditions of work of counsel. 

 

Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

The ICCBA can contribute to the work of the Registry. I would look at involving the 

ICCBA in every process where conditions of work of counsel can be affected, for 

instance in the application process for the List of Counsel, possibly including an ICCBA 

representative on the admission panel. 

Another role the ICCBA could play is coordination with the national bars and also 

national authorities.  

 

The ICCBA could also be involved in the disciplinary mechanisms at the ICC and this 

could be a very important development for the Registry.  

 

I believe that there should be periodic meetings between the Registry and the ICCBA to 

discuss important issues which affect defence and victims’ teams.  
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Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC meet the 

necessary level of quality for the complexities of proceedings before the ICC? 

 

This is one of the areas where the ICCBA can play a fundamental role by, in particular, 

taking advantage of the experience of many of its members. There is no organisation 

better than the ICCBA to guide the work of counsel at the Court. You are the 

professionals. You have the experience. I would not want to be perceived as getting 

anywhere near the independence of the lawyers. This is crucial and one of the challenges 

the new Registrar will have to explain, that the ICCBA is not a Registry-dependent 

association, but an independent organisation. 

 

Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands. If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider? What measures 

would you take to improve the Court’s legal aid policy? 

 

Taxation appears as an issue as a consequence of the 2011 cuts, and a consequence of a 

more vigilant attitude on the part of the Netherlands. For me it is clear – either the 

Netherlands extends tax exemption or the Court has to pay more into legal aid. 

 

Under the current remuneration system, fees to legal team members are paid on the basis 

of net salary of the OTP, which does not include tax payments. If the Host State does not 

change its approach, then we have to go to the ASP and convince them that they need to 

contribute. 

 

Second, time sheets – why do we need detailed time sheets when at the end of the month 

the person will get paid the same amount under the current system. More generally, with 

respect to administrative and bureaucratic issues, I wish to address them head on so that 

the system works much better. 

 

Third, we need to review and improve the table for granting additional resources to legal 

teams. I would like to reduce as much as possible the possibility of interpretation when 

evaluating the needs of legal teams. This will result in fewer differences between teams 

as well as litigation on the scope of legal aid. The only thing I would want is that there is 

justification that I can present to States to show legal aid resources are not being 

mismanaged. We need to find as many objective criteria as we can to avoid the 

perception that the system is unfair. 
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Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? What do you intend to do with respect to 

enforcement of sentences and acquittals? 

 

The main issue is to allow family visits for detainees as frequently as possible. I would be 

much more proactive in fundraising for the family visit fund, or even to put that within 

the budget of the detention centre, which would need to be discussed with the States 

Parties. I think it should be a standard cost of the proceedings of the Court. It is 

exceptional that we have people here who have the resources to provide for their family 

to visit. We need to provide the arrested persons with as good mental state as we can. 

This can be improved in the practice of the Court. 

 

Regarding enforcement, the ideal situation is that every State accepts persons who are 

convicted to serve their sentences. Possibilities include going to their home country to be 

close to family, or to another country where conditions of detention might be considered 

to be better. I would try to reach agreements with as many countries as possible. 

 

I also recognise that the work for counsel does not finish when the convicted person is 

transferred to serve his or her sentence. Perhaps a local lawyer takes on these aspects, 

maybe an ICC field office can be involved, maybe national institutions can get involved. 

 

The ICC is not in a position, like other international courts, to finance the building of its 

own prison in States. 

 

With respect to acquittals – we have to find opportunities for people to change the course 

of their lives and to make a brand new start somewhere else. 

 

Even in relation to witnesses who are relocated, I want to explore giving them training so 

that they can improve in their current profession or learn a new one. I want to look more 

at the persons, and not simply through the context of the legal texts. 

 

The Court has a social responsibility. It should help create better conditions in the places 

that it is intervening. 
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8. PREIRA, Didier Daniel 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

I do firmly believe that the place and role of the ICCBA and its interaction with the ICC 

Registry, under my watch, will be capital and of the highest importance to ensure that 

ICC lives up to its core and strategic mandate. Both the ICCBA and the ICC Registry 

shall always be guided by a shared ideal, which is to ensure a fair trial for all and respect 

for the rule of law. My vision is to strengthen the existing cooperative framework with 

the ICCBA and to fully support Counsel in the performance of their duties before the 

Court. Under my tenure as ICC Registrar, I would reinforce the active participation of 

Counsel Community in helping to shape the ICC Policy on issues of interest to Counsel 

in the delivery of court services.  

 

Long before the establishment of the ICC, as an advocate and member of the UNICTR, I 

was involved in a series of initiatives that contributed to the development of the 

international criminal law. These fora provided Defence Experts, Lawyers, legal 

practitioners from different legal traditions in Africa, Europe, America and Asia with 

ample opportunities to discuss Defence related issues, which were later successfully 

moved onto the agenda of policy makers who were working on the establishment of the 

ICC.  

 

Mindful of the diversity of Counsel interested and actually involved in the work of the 

Court, I advocated the need for Counsel to better organize themselves and assert their 

concerns related to the effective fulfillment of their noble mandate before the ICC. 

 

From my viewpoint, I applaud the establishment of the ICCBA with the support of the 

Court and its recognition by the ASP, which is a further evidence of the importance that 

all the stakeholders give to the place and the role of Counsel in the development of the 

Court.  

I consider that the ICCBA should now take full advantage of this momentum, and work 

side by side with the OPCs to further and effectively engage the Registry, the Court and 

other relevant stakeholders on the need to: i) institutionalize and reinforce the presence of 

the Defence within the Court; ii) provide more robust, meaningful and effective legal 

representation of Victims before the Court; and iii) ensure that Counsel and their support 

staff receive the most appropriate administrative and financial assistance to discharge 

their functions.  

 

In my opinion, ICCBA shall be treated as one of the key interlocutors on all matters 

dealing with the work of Counsel and their support staff before the Court. As Registrar, I 

will commit myself to ensure their involvement through a close institutionalized 
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consultative process that shall form part of the policy and operational decision making 

processes, where such issues are to be debated and decided within ICC.  

Moreover, I shall endeavor to ensure that the role of Counsel is widely understood, 

accepted and supported within the Registry as mandated by the legal framework of the 

Court. This internal appropriation of their role will immensely facilitate their interaction 

with the Court in the most effective and constructive manner. 

 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

In my previous capacities as Head of the then Division of Victims and Counsel from 

2004 to 2008, and as ICC Deputy Registrar from 2008 to 2013, I played a key role in the 

design and implementation of the initial ICC Legal Aid Program and its subsequent 

revisions/adjustments. While I understand that a review of the legal aid system has been 

requested by the States Parties, it is worth bearing in mind that we need to be careful and 

avoid being constantly involved in a stage of continuous review and change without 

giving opportunity to the system to be tested properly during all stages of the 

proceedings, including reparation.  

 

It is crucially important to remember that the rights of the Defence and of Victims before 

the Court should not be sacrificed or compromised for reasons solely related to budgetary 

constraints. This should compel the Registry to remain vigilant and draw attention of the 

States Parties on the dire financial situation should this happen. This is particularly 

important because the Defence does not have its own standing as an organ of the Court or 

regular channels of communication with States Parties.  

 

One of the constructive options that I would consider in my capacity as Registrar will be 

to engage States Parties in a strategic dialogue to have a shared vision and clear 

understanding on the quality of legal representation they expect before the Court bearing 

in mind that one of its key strategic objectives is to deliver quality justice. Such strategic 

dialogue can be undertaken through a facilitator or focal point in The Hague Working 

Group with the aim to have this issue as an agenda point during one the next ASP 

sessions. It is also my view that States should clearly commit themselves in providing 

enhanced and comprehensive support to ICC Legal Aid Program.  

 

With this in mind, I consider that the five core principles underlying the Court legal aid 

system i.e. equality of arms, objectivity, transparency, continuity and economy are sound 

and still relevant. As Registrar, I will ensure that these principles continue to be strictly 

adhered to in practice and in the implementation of the Court’s legal aid system. The 

system has been tailored around the peculiarities of the proceedings before the ICC, the 

evolving role of victims in the proceedings and the need to ensure accountability and 

efficiency in the management of public funds. It is also designed to ensure the fairness of 

the proceedings. I believe that the current system based on the assignment of qualified 

Counsel and support staff who are pre-registered on the ICC lists (Counsel, Assistants, 

Investigators) and paid through a system of lump sum provided to a core team, readjusted 

when the stage of proceedings so require, with a fee structure of each team member 

comparable to their OTP counterparts and an investigative budget for the defendants and 
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Victims with appropriate and adequate administrative and logistic support mechanism 

within the Registry in the field and at the seat of the Court has correct features. 

 

These main features, coupled with the possibility for Counsel to request for additional 

resources at any given stage, based on the progress and development of the case, as well 

as the substantive legal assistance available to them through the two Offices of Public 

Counsel, arguably provide indigent defendants and victims with the resources reasonably 

necessary for an effective and efficient legal representation before the Court.  

 

Despite some legitimate criticisms levelled against the current legal aid system, I believe 

that the system should retain its main features and specific adjustments/improvements be 

made to the system in the following areas:  

 

1. Determination of indigence  

 

For victims, I would advocate for a presumption of indigence given the fact that to date 

victims benefit from a common legal representation before the Court and they are 

unlikely to have incomes, which would enable them to partially or fully cover the costs of 

their legal representation before the Court. On top of it, the time and resources spent by 

the Court to assess their indigence might be more costly and such assessment might even 

further re-traumatize them. 

 

For Defendants, I would reconsider the calculation of their disposable assets/means for 

the determination of their indigence. More specifically, I will look into another way to 

calculate their obligations towards their family and dependents.  

 

2. Team composition  

 

I would maintain the principle of core team envisaged in the current policy and, for the 

Defence, I would authorize the intervention of the Assistant Counsel at an earlier stage in 

the proceedings.  

 

3. Remuneration  

 

The current remuneration level is described as the lowest compared to any other 

international criminal tribunals. Yet, the proceedings before the ICC are arguably more 

complex and time consuming with the involvement of victims. If the Court intends to 

attract experienced Counsel, who could provide high level of legal representation for 

their clients, the Court must consider a positive increase in the level of remuneration, 

which could be informed by the past or prevailing market rate and lessons learned from 

other international ad hoc criminal jurisdictions.  

 

Another tool worth taking into account in the reassessment of the remuneration level of 

Counsel and support Staff is the use of the gross salary of their counterpart in the 

prosecution office, as a reference scale, with an average increment of about 30% to 

compensate them for their professional charges.  
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Another avenue worth exploring is to engage the Host State through an interpretation of 

the Host State Agreement, which could provide Counsel and their support staff with an 

exemption from tax payment. 

 

Finally, part of my revamping efforts will also entail providing qualitative and 

quantitative increase in the staffing level of Counsel Support Section, after a thorough 

staffing review process. The new staffing level will enable the Section to handle, in the 

most diligent and effective manner, all aspects of the administration of the system. 

 
In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

If such a Protocol is not yet in place, I shall lead the Registry in its development in close 

consultation with the ICCBA and Counsel appearing before the Court. The protocol shall 

provide for an operational coordination mechanism between the Registry and the Defence 

and Victims teams. It will assist them in conducting risk identification, assessment and 

mitigation while clarifying the nature and scope of services available to them, with 

improved quality of services, which are offered in the best interest of the witnesses, 

victims and justice. 

 

If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

As you can see, I am in favor of the development of such a protocol. Defence and 

Victims representatives and the ICCBA, who have hands on experience in this matter and 

are in a position to share their common concerns and expectations, shall be consulted and 

invited to provide their inputs (consultations can be made by way of written exchanges, 

in-person discussions between the Registry and the relevant stakeholders including other 

lessons learned from any other international criminal jurisdictions). Under the Registrar’s 

lead, at the end of the consultation process, a working draft serving as a proposal shall be 

developed and tabled at a special workshop. Once the review is completed, and the 

proposal validated by all the relevant stakeholders, the protocol will be issued. Such a 

protocol will indeed serve as a reference tool and facilitate a smooth operation of the 

Registry, enhance coordination and cooperation between the Registry, the Defence and 

Victims Teams and ensure efficient delivery of a wide range of services to Defence and 

Victims teams in relation to the protection of their witnesses in accordance with the ICC 

Rules and Regulations. 
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What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

The outreach programme is a link between the ICC and the public at large and the people 

in the situation countries. Moreover, its purpose is to bridge the information gap between 

the ICC and its clients who are the public and the people. The initial conception of the 

ICC Outreach programme impacted the priority placed on the ICC Outreach, its 

development, the resources devoted to it, the choice of the actors involved, as well as 

how should it be done/by whom/who should it target. It is therefore my considered 

opinion that, as key actors in the proceedings before the ICC, Defence Counsel as well as 

Legal representatives for Victims should have been more involved in ICC outreach 

activities. They could have contributed in narrowing the information gap between the 

ICC and the people in the situation countries and the public at large, regarding the role of 

the Defence, the place of the victims and how they interact with the ICC given their 

unique position in the criminal proceedings which is as equally important as that of the 

Prosecution.. It goes without saying that their involvement would certainly have 

increased the credibility of the Court, improved the awareness about the rights of the 

Defence and Victims before the Court and promoted the visibility of the Court.  

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 
 

Their involvement in ICC Outreach programme could be secured in the following 

activities:  

 

o Production of information materials and documentary films;  

 

o Participation in Exhibition programmes and awareness raising workshops 

targeting various audiences where they could discuss their challenges, 

achievements and contributions to international criminal justice;  

 

o Provision of written contributions to internal institutional communication tools 

such as Newsletters, Website Postings, Media communication and publications to 

targeted outreach audiences;  

 

o Participation to meetings/conferences/seminars/trainings/Fora, which bring 

together officials from the ICC, the host country, the situation country, the 

international community, the NGOs, Legal Experts and consultants to discuss 

issues of interest to the ICC in relation to its achievements, challenges, way 

forward and how to strengthen its Outreach programme; and  

 

o Capacity building programme for legal practitioners in situation countries.  
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What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 
In principle, I have personally no objection with the ICCBA membership becoming 

compulsory for all current ICC List Counsel and applicants to the List, as well as their 

Assistants. This will require a further thinking process before a definitive position could 

be taken on the merit of ICCBA compulsory membership.  

 

Meanwhile, it is worth noting that the strategic context of the ICC, which is different 

from that of any other ad hoc international criminal tribunals or special courts, dictates 

that due consideration be given to the universality character of the Court, its lists of 

Counsel and support staff, which reach a far wider community of professionals from far 

bigger number of situation countries. At the same time, the possibility of a Counsel on 

the list to be actually assigned is remote and one can question the purpose of being 

compelled to become a member of a “private” association which is not in a position to 

guarantee any return from investment made by its members, like for instance, obtaining 

direct and actual appointment through the ICCBA.  

 

Furthermore, it is gainsaying that the Court has already in place a peer review 

disciplinary mechanism for Counsel, tasked with investigating and deciding on 

complaints of misconduct in violation of the Code of Professional Conduct for counsel. 

This is to say that this important potential role of the ICCBA is already covered by a 

well-tested mechanism.  

 

As a result, before making any effective move, I would first consult with all Counsel 

already on the List to assess the extent to which they feel comfortable with the idea of a 

compulsory ICCBA membership. It is my sincere hope that, in the years ahead, ICCBA 

will prove to be one of the best and effective Legal Practitioners Associations, capable of 

rallying the support of all past, current and future ICC Counsel, and chartering a new way 

of improving the role of Counsel within the regulatory framework of the ICC. 
 
Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

As stated in your first question, the establishment of the ICCBA was facilitated by the 

Court and recognized by the ASP. This reflects the importance the Court and ASP accord 

to the role of Counsel before the Court and to their interaction with the Court.  

 

As a matter of principle, office space should have been planned for and provided to an 

association like ICCBA. As of today, I must confess that I am not aware of the current 

and future office allocation and distribution plans to external but associated entities. 
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Once, I am appointed Registrar, I shall look into this matter, on a priority basis, by first 

gathering all the necessary information regarding the existing policy, rules and regulation 

pertaining to office allocation and distribution plans. This will inform my position as well 

as my proposed course of action, Secondly, I shall discuss about my informed position 

and proposed course of action with the ICCBA and any other internal relevant key 

stakeholders before reaching a final decision regarding whether to assign an office space 

to the ICCBA on the ICC premises or to find alternative and suitable arrangements to 

accommodate the ICCBA. 

MEETING REPORT 

 
Summary of Candidate’s Introductory Presentation 

 

Mr. Preira stated that he had a clear vision for the Registry, but asserted that it was more 

appropriate to present it first to the Judges. He said he was willing to address issues of 

relevance to counsel practicing before the Court but it is simply a question of respect to 

those who have the final word in this process. He stated that the ICCBA’s initiative is a 

very important one as it contributes to bringing more transparency to the process of 

selection of the Registrar. 

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

It may be pretentious to say that I am the best candidate. I can say that I am well-

qualified and meet all the requirements for the position. I have 30 years of experience as 

a lawyer, 19 in the international criminal justice system. I have worked at senior levels at 

the ICTR and ICC. I think this has given me significant experience on management in the 

Registry, and all aspects of the Registry are well-known to me – judicial support, external 

relations, and administration in general. I have practical experience, proven, in all these 

areas. 

 

I also have decided to stand for ICC Registrar because this position entails high-level 

ability to interact with all stakeholders. The Registry is a neutral organ that acts under the 

authority of the President. Being a neutral authority, the Registrar has to be foremost a 

person who can interact with and engender support from colleagues and stakeholders. I 

have worked under several Presidents of international courts or tribunals. I have 

interacted with several prosecutors. I have worked under several registrars and deputy 

registrars. All of these individuals have different personalities and management styles, 

but I was able to work with them positively and in an effective way. 

 

I have worked with the community of counsel in all my years in the international justice 

system, they know me, and I know them. I would be effective and efficient as Registrar. 
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Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

I will focus on the major challenges for the Registry as opposed to the Court and name 

very few of them.  

 

The ReVision project – it was a must because it brought a leaner structure within the 

Registry. Prior to that, the structure was not so effective, so a new structure was 

important. 

 

However, the outcome of the ReVision project has been presented in such a way that it 

will create some problems for the Registry. Indeed, the creation of a high spare capacity 

within the Registry is presented to stakeholders as one its main achievements. This means 

that whatever additional work comes to the Court, you do not need to ask for additional 

resources. This may be an over-characterisation of the outcome, and the challenge is to be 

able to get from States additional resources at a time when the demands on the Registry 

will always be growing. 

 

A second challenge is the creation of a new division under ReVision – the Division of 

External Operations. The challenge is how to implement it in the field. This idea is to 

provide the Head of each field office with the authority to run the field office as a whole, 

but when we take into consideration the governance of the Court, it will be very difficult 

to operationalise this, because the OTP is independent, and the OTP has staff in the field 

offices. How will the Head of the field office have authority over staff of the OTP is 

accordingly one issue. A second related issue in this context is the implementation of the 

flexible workforce between the VPRS’ and Public Information and Outreach Section’s 

staff whereby staff of both sections perform both outreach and victims’ 

participation/reparations functions– how will they handle their workload. 

 

Victims – the Court was requested some time ago to put in place a strategy regarding 

victims, which was approved in 2012. In particular, the strategy was to address: 1) the 

fact that victim participation may impact victims negatively; and 2) the common 

representation of victims. Up to now, the Court has not yet assessed these issues after 

implementation of the victim participation system. The Registry needs to become more 

responsive and able to manage the numbers of applications it is receiving. The Registry 

needs to find a more efficient process. We have to avoid the perception that victim 

participation is causing delays in the proceedings. 

 

With respect to common legal representation for victims – you have to be very careful 

how it is implemented before the Court. If victims do not have a sense of ownership over 

the process, then it will impact the credibility of proceedings and success of the Court. 

We have seen that the Court is not coherent among the cases regarding management of 

common legal representation. The challenge is for the Court to establish one system of 

common legal representation that will allow victims to have ownership in the process. 

Even though victims do not have a statutory right to choice of counsel, if the Court abides 

by the existing steps set out under Rule 90, then victims will recognise themselves in the 
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proceedings. I would prefer the system used in the Kenya cases, where victim 

communities were involved in the process of selecting the Common Legal 

Representatives. 

 

Legal Aid calls for exercise of balancing of different interests. Budgetary concerns 

should not be overriding; legal aid is a right for indigent suspects/accused persons. We 

have to make sure that we engage States in a strategic dialogue on the quality of legal 

representation they expect before the Court and in a very constructive way to make them 

understand how important it is for suspects, accused, and victims to have lawyers who are 

given the appropriate means and support to undertake their duties of representation of 

their clients. States need to be made aware of that belief from suspects, accused and 

victims, this impacts on the credibility and visibility of the Court. There should not be 

any naming and shaming of States, but instead engagement with them and pushing them 

to have on the ASP agenda the issue of quality of legal representation. It will accordingly 

become an official part of the debate and we can then follow-up from there. 

 

Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

There are issues of ownership. Today we have underestimated the role of counsel in 

outreach. When you undertake outreach you have the OTP, Registry – Defence counsel 

are not very active. Involving the Bar and counsel is important. This would make it easier 

for the target audience to better understand the mechanism of ICC proceedings. Who else 

is better placed than the actors to provide this – OTP, the Common Legal Representatives 

of Victims, the Defence. 

 

Information for and training to counsel – the ICCBA can be of huge assistance in these 

areas and must be involved. Within the Court, and Registry especially, the role of counsel 

is not well understood. The Registrar should make sure that Registry staff fully 

understand the role of counsel in order for staff to better assist counsel; the ICCBA can 

assist with this. 

 

Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC are provided 

the necessary support and guidance for the complexities of proceedings before the 

ICC? 

 

The systems are already in place to support counsel. In all areas of their work they have 

support. The main question is access to this support. For example, with respect to 

information technology – how are counsel being assisted when problems arise. This was 

a problem for some time. We need to understand the role of counsel and they should be 

offered the same support as there is for staff. 

 

Allocation of office space – again this comes down to understanding the role of counsel. 

Why it is with a new Permanent Premises, that we still have issue of office space for 

counsel? This means we do not properly understand what counsel’s work entails in terms 
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of confidentiality and other issues. Certain things should be done without hesitation so 

that counsel have the appropriate level of support in order to carry out their sensitive 

mission. 

 

Access to software is another example. The OTP has certain software, and for counsel the 

licenses are given in a very restrained way. We have to factor in the need for counsel 

when making purchases and obtaining resources. 

 

Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands. If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider?  

 

Legal aid is a complicated issue. I have given my view on legal aid in my Response to the 

ICCBA Questionnaire. 

 

Legal Aid at the Court has certain main principles. Some aspects regarding team 

configuration and remuneration need to be addressed and remuneration issues are more 

difficult. 

 

The result of the ASP’s decision of 2012 is that the remuneration was reduced. This 

should be revisited. One of the core principles of legal aid is equality of arms, and 

remuneration is to be considered in light of this. Salaries of independent teams should 

mirror their counterparts in the OTP. In order to do that, instead of referring to net 

remuneration, we need to refer to gross for basis of remuneration. Reference to net is 

what resulted in the decrease in remuneration of counsel. If we refer to gross it would 

have financial implications, but legal aid is a small percentage of the budget, which can 

be absorbed somewhere else in the Court. When re-prioritising resources, equality of 

arms must be taken into account. 

 

Remuneration of counsel must be looked at with an open mind from both sides – counsel 

and the ICC. Staff of the Registry should understand the role of counsel including what 

running an office entails to counsel. Legal Aid must also be managed in an effective way. 

We have to make sure that the Section running legal aid is staffed properly in terms of 

quantity and quality. We have to see if the people who are there have the relevant skills to 

manage the programme. They do a lot of work, but we need to provide them with the 

support they need in terms of resources and quality. 

 

On the tax issue – under the Headquarters Agreement, the Court is not subject to taxation 

by the Host State. This is the starting point. We need to engage the Host State to ensure 

counsel and support staff are not subject to tax. There is room to interpret statutorily. It 

may be possible when a counsel is appointed it counts as salary paid by the Court, which 

is therefore not subject to tax as the resources of the Court cannot be subject to tax. 
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Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? 

 

There must be support for detainees to have contact with their families, as well as support 

for psychological issues. This must be a priority for the Registrar and the Court to obtain 

contributions for supporting family visits. When I was at the Court we were meeting the 

detainees. The ICRC inspected the detention facilities and gave good reviews. 

 

A person who has been brought to the Court and acquitted – we have to make sure he or 

she does not suffer any additional consequences. Even before going back to his or her 

home country, the Host State has to accept the person being on their territory until the 

process is completed. We have to impress upon the Host State that the spirit of the post-

acquittal process as well as the letter of the law. There may be some cost sharing 

involved with respect to this. 

 

For those serving sentences elsewhere, the Court will always retain certain 

responsibilities and in the agreements signed with States, these issues regarding detention 

are addressed. 
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9. TUMA, Marie 

QUESTIONNAIRE RESPONSES 

 

How do you envisage the place and role of the ICCBA and its interaction with the 

ICC Registry? 

 

As we well know, the Defence is not an organ of the Court, and Defence Counsel and 

Legal Assistants are not ICC staff. Instead, the defence relies on the Registry – and 

ultimately on the Registrar as the one who sets the Registry’s tone and direction – to both 

have its concerns heard and advocated for within the institution, and to receive the 

administrative support the Registry is required to provide (in the form of effective 

administration of lists, legal aid, etc). While this state of affairs is perhaps necessary to 

guarantee total independence in the vigorous representation of clients and protection of 

their fundamental rights, a practical (and unfortunate) impact is that it has limited the 

Defence’s opportunity for substantive input into what the ICC is and where it is going in 

the same way as is afforded to Judges and the Prosecution.  

I believe that the ICCBA, as the representative body of Defence Counsel, is indispensable 

to bridging this institutional gap. It is therefore my firm intent, should I be elected 

Registrar, to do my utmost to bring the ICCBA to the table. This, in my view, requires 

not only intensifying consultations on everyday matters (defence teams’ views and 

needs), but also genuine reflection on the changes that need to be made within the 

Registry to entrench the ICCBA’s role.  

The ICCBA could be an asset for the Registry and the function of the court and to uphold 

effective investigations, trials both in first instance and on Appeal by the training 

activities of ICCBA of both international and national lawyers to raise the knowledge of 

both international criminal law and procedural matters. ICCBA would have access to 

national bar associations and by that have the possibility to discuss and to train national 

lawyers and others which could in turn has a positive impact on the effectiveness of the 

proceedings at ICC. 

The ICCBA could in interaction of the Registrar coordinate its activities at the the 

different field offices in order to build relationship not only with national bar associations 

but also national NGO’s, academia, national courts and regional courts where applicable. 

ICCBA could through its building relationship capacities be an important assess for the 

Registry in order to rise awareness of the work of the Court with the potential effect of 

more States wants to become members of the Court as well as enter into different 

agreements with the Court/Registry such as Relocation Agreements or Sanctions 

agreements. 

Present your vision regarding the current legal aid scheme and its possible 

enhancement pursuant to the ASP request. 

 

Two subsequent reviews of the Legal Aid Scheme in 2015-2016, the ASP’s recent 

request, and the report of 5 January 2017 of the consultant hired by the ICC Registrar, all 

make abundantly clear that ICC Defence Counsel and their teams are paid less than their 
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equivalents at the other international criminal tribunals. The legal aid budget of the ICC 

is only 3,25% (2016) of the total ICC budget, and the comparison to other tribunals is 

stark with e.g. the ECCC (10% of total budget) and STL (7%). These figures talk and it is 

a situation that needs to be addressed. It is, of course, logical that Defence counsels are 

renumerated in a manner commensurate with the complexity and sensitivity of the cases 

in question. Crucially, however, the level of renumeration must attract the most 

competent advocates and afford them scope to hire the staff they need–as a means of 

guaranteeing the right to adequate time and facilities in the preparation of each 

defendant’s case. 

As ICC Registrar, and pursuant to the Financial Rules and Regulations, I would first look 

into raising the basic compensation to a market-appropriate level (in the range of 25-30% 

for Counsel and 12-15% for Legal Assistants). Second, I would study the experience of 

the ICTY and whether it is appropriate at the ICC to adopt a system of advance lump-sum 

payments either monthly or per estimated stage of each case, with spending accounted for 

at the end of the relevant period. This, I believe, can provide the flexibility necessary for 

defence teams to be in control of their resources and allocate these to best advantage at 

the different phases in the evolution of a case. Third, I am a proponent of total 

transparency of the Registry budget, including the money that actually reaches defence 

counsel. To my mind, it is important that the numbers are public and leave no room for 

speculation and mistrust. 

 
In March 2011, the ICC Office of the Prosecutor and the Registry signed the non-

public “Prosecution-Registry Joint Protocol on the Mandate, Standards and 

Procedure for Protection” (“Joint Protocol”). Do you consider that there should be 

such a Protocol for Defence and Victims teams? If so, please briefly set out your 

reasons. 

 

Yes, I do (bearing in mind that, not currently being a part of the Registry, I am not 

familiar with the Protocol’s contents). First, individuals are regularly placed at risk on 

account of their interaction with defence teams, and defence witnesses are equally 

entitled to the court’s protection where this is warranted. Indeed, equality of arms 

demands that individuals in affected communities are not afraid to speak to defence 

representatives in the field. It is therefore necessary to formally acknowledge that the 

defence plays a role in the protection of victims and witnesses and relies on 

professionalism in doing so effectively. Second, I fail to see why individuals in contact 

with the defence should receive different treatment from Prosecution witnesses, or among 

each other, and I believe that Defence teams are entitled to know exactly what they can 

expect from the Registry in terms of witness protection.  

For these reasons, I believe that the same protocol as above should be negotiated and put 

in place also for the Defense and Victims teams. 
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If you are in favour of such a Protocol, do you consider that Defence and Victims 

representatives (including the ICCBA) should be consulted in the drafting of the 

Protocol? What forms should any such consultation take? Please briefly set out your 

reasons for their inclusion / non-inclusion in the process. 

 

Defence teams have extensive first-hand experience in the field and it seems self-evident 

that they – and the ICCBA on their behalf – should be consulted. Frankly, it is puzzling 

that they were not consulted in the first place; it may well be that the Joint Protocol with 

the OTP needs to be redrafted in light of insights that emerge from such consultations. 

The appropriate format of such consultation is, of course, to be determined, although in 

my view a working group tasked with gathering experience as widely as possible is 

necessary to preserve the lessons learned among different teams. 

 

What, if any, should be the role of the Defence and Victims representatives in ICC 

Outreach activities? Please explain your position. 

 

I believe Defence and Victim’s representatives should be an indispensable part of the 

ICC’s outreach activities, and am surprised this is not already the case. Outreach is not 

only about raising awareness among affected communities about the ICC as an institution 

and the prosecution of atrocities. Rather, a holistic approach, as was successfully 

implemented by the SCSL, would seek to inform about the presumption of innocence and 

the role and work of the defence in securing the fundamental rights of accused persons 

and the fairness of proceedings. A better understanding of the role of defence in criminal 

proceedings among affected communities should have the effect of garnering respect and 

a greater willingness to speak to and testify on behalf of defence. The participation of 

Victims representatives is also an educational one, aimed at dispelling the significant 

misconceptions about what participation as a victim entails and managing unrealistic 

expectations of what it can bring. 

 

Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

 

As a representative body of defence, the ICCBA is ideally placed to play a role in the 

ICC’s Outreach. What this could or should entail must be determined in consultation with 

the ICCBA itself, which is best placed to know its strengths and capacities. In addition to 

routine participation in ICC-led outreach events (as addressed above), the possibilities are 

wide-ranging, from events through regional and national focal points, with national bar 

associations, and participation in conferences, lectures and trainings. 

What is your view about ICCBA membership becoming compulsory for all current 

ICC List Counsel and applicants to the List, as well as their Assistants? If you are in 

favour of this course of compulsory ICCBA membership, and you are appointed to 

the position of ICC Registrar, explain how you would bring this about. 

 
I would prefer a compulsory membership for all the ICC List Counsel, applicants, as well 

as the Assistants (lawyers). Through a compulsory membership, the members would be 

given full access to the services which ICCBA can offer, however that requires that the 
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ICCBA in turn must be organized in such a way that it can provide the requested 

assistance to its members wherever they are. Compulsory membership could also result 

in that the ICCBA, the Court, and the Registry could receive a higher degree of control 

over the counsels in terms of performances and for the counsels to adhere to the code of 

ethics.  The ICCBA could also have an opinion of potential discipline measures toward a 

counsel if necessary. This could be of benefit for the Court in the cases where the 

national bar association fails or is unable to react to certain issues. A compulsory 

membership will have the effect of  an additional guarantee to qualified defense counsels 

in addition to Rule 22 of Rules of Procedure and Evidence in which the qualifications of 

Counsel to be appointed are listed and reviewed before appointment. 

The independence of ICCBA in relation to the Court is of course of vital importance in 

terms of advocating for compulsory membership. 

 
Do you believe the ICCBA should be provided with permanent office space at the 

ICC Permanent Premises? Please briefly state the reasons for your position. If your 

answer is in the affirmative, presuming there is limited office space available within 

the ICC Permanent Premises, what level of priority would you attach to providing 

the ICCBA with its own office space and what types of measures would you be 

ready to take to speed up the process of assigning office space to the ICCBA? 

 

I am in favour of a permanent office within the ICC even if the Court has limited office 

space. In the sense of equality of arms, which is a core element for a court to provide 

justice, the ICCBA as the independent defence organ should at least have access to its 

office within ICC premises. It would be an asset for the defence counsels active in the 

different cases at the Court, and would also be utilized for reading, preparations, 

discussions, and as a meeting space for the team, as well as the uses of daily work 

including preparations for cases, meeting appointments, and making phone calls in a 

private office space. It is also very important to keep the case file safe, which would not 

be possible if there is no allocated office. The Registry has the responsibility, according 

to Rule 20, paragraph 1, item e) ”to provide the defence with such facilities as may be 

necessary for the direct performance of the duty of the defence”. I think it is a necessity 

for the defence in regard to the ICCBA to have access to its office within ICC premises 

just as the the above rule states. 

In order to quicken the process of acquiring a special office assigned to ICCBA, I would 

assume that the right course of action would be to address this issue with the President of 

the Court, the Presidency, and as a last resort the ASP. I fully understand that to allocate a 

specific office to ICCBA would entail a budget cost, however, the present budget 

allocations of the Registrar should be able to cover those costs. My opinion on this 

matter, as a whole, is based on the crucial notion of equality of arms, meaning that both 

parties, the office of the prosecutor and the defence, should have equal resources and 

right while preserving justice. 

A separate working space would also be useful for different Victims teams in terms of 

their obvious need of confidentiality and to have access to a closed workspace. For all 

counsels teams including Support Staff and Victims teams, it is crucial to have access to 

IT in their respective workspace. 
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MEETING REPORT 

 
Summary of Candidate’s Introductory Presentation 

 

Ms. Tuma stated that she was not privy to ICC internal discussions, but had reviewed 

publicly available information concerning the ICC, including from the ICCBA. 

 

She stated that the Registry is a neutral organ mandated to provide service to all parties. 

As a Prosecutor, Judge, and Director of a human rights institute, as well as in her 

discussions with bar associations, students, and lawyers, she believed it is very important 

to uphold and emphasize the equality of arms in criminal proceedings. A justice system, 

whether international or domestic, risks failure without the equality of arms. Ms. Tuma 

mentioned that she has been a part of legal proceedings at the ICTY, in Sarajevo (War 

Crimes Chamber), Kosovo (EULEX), and Sweden. She commented that the Prosecutor 

always has far more resources, both financially and with staff, for example, the ICTY had 

700 people in the Office of the Prosecutor (OTP). 

 

Ms. Tuma stated that the Registrar has to facilitate courtroom proceedings, manage the 

lists of counsel and assistants, legal aid, and provide assistance to investigations in the 

field. In doing all these things the Registrar must be mindful of, and operate in the way 

that upholds the equality of arms. For example, the ICCBA Questionnaire mentions the 

Joint Protocol [on the Mandate, Standards and Procedure for Protection]. That is a 

protocol that came about between the OTP and Victims and Witnesses Section, which 

operates under the Registrar. At the time the Defence was not invited to facilitate and 

discuss that Protocol, now with the establishment of the ICCBA that could be an asset to 

the Registrar to listen to opinions and have constructive dialogue with counsel in order to 

protect the rights of defendants and the Defence. She opined that the Registrar should be 

active, and facilitate and open up a discussion with the ICCBA and counsel on relevant 

issues. In addition to equality of arms, transparency, good communication, credibility as 

an organisation and being a neutral service provider to all parties are central to the 

Registrar’s role. 

 

The Registrar should also facilitate the ICCBA’s access to, and dialogue with local Bars, 

including with respect to training. Ms. Tuma stated that it is very important for local 

defence counsel, in cooperation with international counsel, to hold trainings, including 

with respect to protection of witnesses and victims. 

 

She mentioned that she had first-hand experience with respect to gender balance issues, 

which must be addressed at all levels of staff, as well as for counsel – both international 

and those working in the field, especially in Situation countries or expected Situations. 

This is an important task for the Registrar. 

 

Ms. Tuma noted that witness protection issues are always important – equally for OTP 

and Defence witnesses. The highest respect must be given for witnesses and victims who 

do testify, and the Registrar needs to expand cooperation with respect to relocation 

including through outreach, facilitating an understanding of this issue in States Parties. 
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As a Prosecutor at the ICTY, she mentioned how she met witnesses in the field, and has 

seen the fear they have, issues of post-traumatic stress; women who have been raped. The 

Registrar must be neutral and must work for the victims themselves. If the Defence asks 

for protective measures then, of course, the Registrar must work in that direction. In her 

own experience at the ICTY, Kosovo and Sarajevo, both parties must have access to the 

witness protection system. 

 

Ms. Tuma stated that field offices are another area for the Registrar to address. For 

example, there should perhaps be a possibility for the Defence to have a permanent office 

in the field. When she was the Director of the Raoul Wallenberg Institute of Human 

Rights and Humanitarian Law in Lund, one of the programs she instituted was a project 

in Indonesia, where the position of human rights officer was established in local prisons 

to give prisoners, especially women, somewhere to go to file complaints. The next step 

was to decide who would handle those complaints. At the time the Institute had the 

authority to read the complaints and take action. She stated that field offices should be 

used as much as possible. With respect to the cost of field offices, even with limited 

finances, as Director of the Institute, she managed to open field offices in Cambodia and 

Indonesia. She stated that the use of IT technology, video-link and radio broadcasts could 

be used to communicate to local communities, which can be facilitated through field 

offices. 

 

With respect to legal aid, Ms. Tuma stated that she had read the Rogers Report and noted 

the comparisons made with other international courts. She has also read the ICCBA’s 

report, and the Registrar’s views, as well as the IBA report and commented that lawyers 

need to be paid fairly for their work. The Rogers Report states that the ICC defence 

counsel are the lowest paid. The ICC has global jurisdiction, it works with the most 

important and complex cases, such as war crimes, crimes against humanity, potentially 

aggression. She commented that there is no reason for ICC counsel to be paid at a rate 

lower than at other international courts and tribunals. She stated that the ASP and 

Committee on Budget and Finance are primarily responsible for addressing this problem.  

 

In her experience at the ICTY and in Sarajevo, the core defence team usually consists of 

two counsel. This is very useful because one counsel may fall sick or have other 

professional or personal engagements, so one counsel would always be present and 

available. There are many advantages to having one international and one local counsel. 

The local counsel can speak directly to the client in his own language, which is 

particularly important in certain cultures, and of course access to witnesses, and knowing 

what kinds of channels you might use to collect evidence. In the international field it is 

more complicated to have access to evidence, whether documentary or witness. The local 

counsel who knows these steps will save time for the case itself, and more effective 

justice will be served. The Prosecutor has many more resources to send investigators to 

the field and have ‘doors’ opened for them. So for the Defence, having a local counsel is 

important. 

 

Ms. Tuma stated that she supports having full staffing for the Defence from confirmation 

to the end of the first instance case. The appeal phase could be different as it is of 

different intensity. For the preparation of the confirmation hearing, if you have a good 
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defence team working with sufficient time and knowledge, it would be of significant 

assistance to the judges at the confirmation hearing. This may even assist the OTP to 

understand that an indictment may not have sufficient ground. A properly staffed defence 

team can assist the judges to address complex legal and other issues in a complicated 

international or internal conflict at the pre-confirmation stage and as a result, cases with 

no sufficient evidence will be filtered out and not confirmed. 

This may result in no case being confirmed. 

 

Questions from the Panel 

 

Question 1: Why do you think you are the best candidate for the position of ICC 

Registrar? 

 

I am not the kind of person who will say ‘I am the best for the job’, but I believe I am a 

strong candidate. I have experience as Junior Judge in Sweden, and then as a Prosecutor. 

Swedish prosecutors are trained to be objective and are not allowed to seek an indictment 

if they cannot foresee a full conviction. Swedish prosecutors are trained to be objective in 

collecting and assessing the evidence. I have therefore embraced the idea of being 

objective and neutral in legal proceedings. That being said, and also through my position 

as Director of the Raoul Wallenberg Institute, I understand and have seen the need for 

different parties in the courtroom. I had been approached by an international law firm to 

enter private practice, but declined at that time. When I saw injustice at the ICTY when 

there was no balance of resources between the OTP and Defence I reacted spontaneously 

to this. 

 

I have the perspective of different roles in the judicial system, so I think I have a good 

understanding of the proper balance between the OTP and the Defence. Strangely, the 

Rome Statute does not mention the rights of the Defence; it is only mentioned in the 

Rules of Procedure and Evidence. Everyone is innocent until the final judgement, and 

sometimes even after that where, thanks to good defence work, new evidence has come 

up to re-open cases in Sweden. 

 

I have also worked in field offices in Sarajevo and Kosovo and I can raise awareness 

within the Court regarding field operations. When I was Director of the Raoul 

Wallenberg Institute I opened field offices. I also looked at salaries, and when I saw that 

female staff had lower salaries, I changed that immediately. I also managed staff of the 

OTP at the ICTY. 

 

Question 2: What do you consider are the major challenges which the ICC will face 

in the coming years and how do you believe the Registry could deal with these 

challenges? 

 

The Registrar is responsible for the budget. I understand a budget increase of 4.1 percent 

was granted while an increase of 4.4 percent was requested, so it seems that States Parties 

are reluctant and have concerns about the Court. For the Registrar, as the administrative 

officer of the Court, it is important to address these issues before the ASP and CBF. In 

order to do that, the Registrar needs to have a constructive discussion with all sections, 
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and it is important for the staff of the Court to have the freedom to speak honestly – not 

just telling you things you want to hear. It is important to have a staff friendly 

environment, and the staff needs to know that sometimes tough management decisions 

will need to be taken. 

 

Question 3: What role do you consider the ICCBA could play in assisting the 

Registry? 

 

The ICCBA is two years old; that is not a lot of time. You can see there was a need for a 

Bar Association. The ICCBA has produced quite a lot in two years, which shows it was 

needed. As regards the relationship between the ICCBA and the Registrar, the Registrar 

should invite, and be open to dialogue on issues such as legal aid, information 

technology, access to field offices and the Permanent Premises, in order for the Defence 

to be fully operational in the courtroom. The ICCBA has eight standing committees in 

different areas. The ICCBA could be very useful for the Registrar to work along with, 

and to invite to give trainings on different subjects. For example, with respect to 

provisions of the Rome Statute, Rules of Procedure and Evidence, Regulations of the 

Court that need amendment, the Bar could be an asset in seeking the views of its 

members and providing the Defence perspective on an issue. 

 

The ICCBA can also assist with outreach, for example encouraging female lawyers to 

apply for positions, establishing contacts with students, participating in conferences and 

working groups, and many other places where there can be good cooperation between the 

Bar and the Registrar. 

 

With respect to legal aid, I understand consideration has been prolonged and it is a 

sensitive issue that needs to be addressed. 

 

Question 4: Qualified Defence counsel and victims’ counsel are imperative for the 

smooth running of proceedings at the ICC. With this in mind, what mechanisms 

would you implement to ensure that counsel appearing before the ICC are provided 

the necessary support and guidance for the complexities of proceedings before the 

ICC? 

 

For the Defence and Victims it is important for the Registrar to have expertise available. 

Traumatised victims and witnesses have difficulties giving testimony, which is a problem 

for both parties. For example, it is important for the Registrar to facilitate, when needed, 

access to psychologists before and during testimony. 

 

There are also services such as translation, transcription, IT support, which are under the 

Registrar’s responsibility, as well as courtroom safety and security, and the safety of 

counsel and witnesses. International cases are often large documentary cases, so it is 

important for the Defence to have proper access to these documents, including when 

considering protective measures and when such access takes place, so the manner of 

access is very important. The ICTY had a model that required a minimum of 30 days 

prior to testimony for disclosure of statements of a normal witness, and eight to ten days 

prior to testimony with respect to disclosure for a protected witness. At that time 
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disclosure took place on CDs, but now with advanced IT technology it can be much 

quicker and more efficient. It is critical that the Defence has proper access to OTP 

evidence to defend their client. 

 

As a Judge at EULEX in Kosovo, I put pressure on the Prosecutor to disclose all relevant 

material to the Defence. When the Defence raised the issue of non-disclosure, I was 

careful to listen to Defence submissions and require disclosure when called for. The 

Registrar should be able to facilitate the disclosure process. 

 

Sub-Question: What are your views on non-dual status participating victims? 

 

The ICTY did not have non-witness participating victims, nor did the Sarajevo War 

Crimes Chamber. The ICC is novel in this way, and this is very important both for the 

actual victims, and perhaps also for reconciliation in the country. When the victims have 

the right to register as a victim and have a representative in the case, it is very important 

that this possibility is provided. When victims do not choose to participate in 

proceedings, that may be because they think they might be a target – perhaps they are 

living in the same community and do not have means to move. That is a difficulty, but to 

be given a possibility to participate is very important and field offices play an important 

part in this process. The Bar could also play a part in this process – for example by 

holding seminars and participating in working groups. It is important to explain the 

formalistic procedure to victims and to recognise the fear a victim may have, particularly 

where relocation for non-dual status victims is not feasible. 

 

Question 5: For many years, various members of Defence and Victims’ teams have 

encountered difficulties with the Dutch tax authorities regarding their tax 

obligations in The Netherlands. This is a situation which is wholly different to that 

of staff members of the ICC who are exempt from income tax obligations in The 

Netherlands.  If you were appointed as Registrar is this an issue you would address 

with the Host Country and if so what measures would you consider?  

 

Taxes are always a sensitive issue. I do not know the particulars of this issue, but as a 

general thought I do not think there should be a difference between independent counsel 

and Court staff. On issues like this, one need to decide what is important and then take 

action based on that. The Host State Agreement would be a relevant basis for discussions 

with the Dutch authorities. 

 

Question 6: What efforts should be made to address the needs of detainees who are 

far from their communities and support systems, especially when they may be 

facing significant psychological stress? 

 

I do not know exactly the current situation at the ICC with respect to detainees. In 

Nairobi, I met 900 persons who had been sentenced to death. I have been to prisons in 

Sweden, Indonesia, Sarajevo, Vietnam, and Kosovo. In Kosovo, as a Judge, a defendant 

complained regarding his detention conditions, so I went to the prison and talked to the 

Director in order to make changes. The small cell the accused was in did not even have a 

toilet. 
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All defendants are innocent until determined otherwise in the final trial judgment. It is 

extremely important to treat the detainees with full respect. They do not know what will 

happen in a case. They must have full access to confidential consultations with their 

lawyers, access to family members, and get time outside. There must be a possibility for 

detainees to make complaints. Access to information technology is also important to 

allow defendants to follow the case and have access to documents, and detainees must 

also have reasonable accommodations, not small and cramped – these are basic needs 

which should be addressed properly.  

 

I recall one case in which a defendant was transferred from the ICTY to Sarajevo, and he 

was sitting in detention for seven years before trial, after which there was a plea 

agreement. So I bring this perspective and experience when considering detention 

matters.  

 

 


