
Question 1: ICCBA as Independent Representative Body of Counsel 
 
How do you envisage the place and role of the ICCBA and its interaction with the ICC 
Registry? 
 
As we well know, the Defence is not an organ of the Court, and Defence Counsel and Legal 
Assistants are not ICC staff. Instead, the defence relies on the Registry – and ultimately on 
the Registrar as the one who sets the Registry’s tone and direction – to both have its 
concerns heard and advocated for within the institution, and to receive the administrative 
support the Registry is required to provide (in the form of effective administration of lists, 
legal aid, etc). While this state of affairs is perhaps necessary to guarantee total 
independence in the vigorous representation of clients and protection of their fundamental 
rights, a practical (and unfortunate) impact is that it has limited the Defence’s opportunity for 
substantive input into what the ICC is and where it is going in the same way as is afforded to 
Judges and the Prosecution.  

I believe that the ICCBA, as the representative body of Defence Counsel, is indispensable to 
bridging this institutional gap. It is therefore my firm intent, should I be elected Registrar, to 
do my utmost to bring the ICCBA to the table. This, in my view, requires not only intensifying 
consultations on everyday matters (defence teams’ views and needs), but also genuine 
reflection on the changes that need to be made within the Registry to entrench the ICCBA’s 
role.  

The ICCBA could be an asset for the Registry and the function of the court and to uphold 
effective investigations, trials both in first instance and on Appeal by the training activities of 
ICCBA of both international and national lawyers to raise the knowledge of both international 
criminal law and procedural matters. ICCBA would have access to national bar associations 
and by that have the possibility to discuss and to train national lawyers and others which 
could in turn has a positive impact on the effectiveness of the proceedings at ICC. 

The ICCBA could in interaction of the Registrar coordinate its activities at the the different 
field offices in order to build relationship not only with national bar associations but also 
national NGO’s, academia, national courts and regional courts where applicable. ICCBA 
could through its building relationship capacities be an important assess for the Registry in 
order to rise awareness of the work of the Court with the potential effect of more States 
wants to become members of the Court as well as enter into different agreements with the 
Court/Registry such as Relocation Agreements or Sanctions agreements. 

 

Question 2: Legal Aid 

Present your vision regarding the current legal aid scheme and its possible 
enhancement pursuant to the ASP request. 

Two subsequent reviews of the Legal Aid Scheme in 2015-2016, the ASP’s recent request, 
and the report of 5 January 2017 of the consultant hired by the ICC Registrar, all make 
abundantly clear that ICC Defence Counsel and their teams are paid less than their 
equivalents at the other international criminal tribunals. The legal aid budget of the ICC is 
only 3,25% (2016) of the total ICC budget, and the comparison to other tribunals is stark with 
e.g. the ECCC (10% of total budget) and STL (7%). These figures talk and it is a situation 
that needs to be addressed. It is, of course, logical that Defence counsels are renumerated in 
a manner commensurate with the complexity and sensitivity of the cases in question. 
Crucially, however, the level of renumeration must attract the most competent advocates and 
afford them scope to hire the staff they need–as a means of guaranteeing the right to 
adequate time and facilities in the preparation of each defendant’s case. 



As ICC Registrar, and pursuant to the Financial Rules and Regulations, I would first look into 
raising the basic compensation to a market-appropriate level (in the range of 25-30% for 
Counsel and 12-15% for Legal Assistants). Second, I would study the experience of the ICTY 
and whether it is appropriate at the ICC to adopt a system of advance lump-sum payments 
either monthly or per estimated stage of each case, with spending accounted for at the end 
of the relevant period. This, I believe, can provide the flexibility necessary for defence teams 
to be in control of their resources and allocate these to best advantage at the different 
phases in the evolution of a case. Third, I am a proponent of total transparency of the 
Registry budget, including the money that actually reaches defence counsel. To my mind, it 
is important that the numbers are public and leave no room for speculation and mistrust. 

 

Question 3: Protection of Victims and Witnesses 

A. Do you consider that there should be such a Protocol for Defence and Victims 
teams?If so, please briefly set out your reasons. 

Yes, I do (bearing in mind that, not currently being a part of the Registry, I am not familiar 
with the Protocol’s contents). First, individuals are regularly placed at risk on account of their 
interaction with defence teams, and defence witnesses are equally entitled to the court’s 
protection where this is warranted. Indeed, equality of arms demands that individuals in 
affected communities are not afraid to speak to defence representatives in the field. It is 
therefore necessary to formally acknowledge that the defence plays a role in the protection of 
victims and witnesses and relies on professionalism in doing so effectively. Second, I fail to 
see why individuals in contact with the defence should receive different treatment from 
Prosecution witnesses, or among each other, and I believe that Defence teams are entitled 
to know exactly what they can expect from the Registry in terms of witness protection.  

For these reasons, I believe that the same protocol as above should be negotiated and put in 
place also for the Defense and Victims teams. 

B. If you are in favour of such a Protocol, do you consider that Defence and Victims 
representatives (including the ICCBA) should be consulted in the drafting of the 
Protocol? What forms should any such consultation take? Please briefly set out your 
reasons for their inclusion/non-inclusion in the process. 

Defence teams have extensive first-hand experience in the field and it seems self-evident 
that they – and the ICCBA on their behalf – should be consulted. Frankly, it is puzzling that 
they were not consulted in the first place; it may well be that the Joint Protocol with the OTP 
needs to be redrafted in light of insights that emerge from such consultations. The 
appropriate format of such consultation is, of course, to be determined, although in my view a 
working group tasked with gathering experience as widely as possible is necessary to 
preserve the lessons learned among different teams. 

 

Question 4: Outreach 

A. What, if any, should be the role of the Defence and Victims representatives in ICC 
Outreach activities? Please explain your position. 

I believe Defence and Victim’s representatives should be an indispensable part of the ICC’s 
outreach activities, and am surprised this is not already the case. Outreach is not only about 
raising awareness among affected communities about the ICC as an institution and the 
prosecution of atrocities. Rather, a holistic approach, as was successfully implemented by 
the SCSL, would seek to inform about the presumption of innocence and the role and work of 
the defence in securing the fundamental rights of accused persons and the fairness of 
proceedings. A better understanding of the role of defence in criminal proceedings among 



affected communities should have the effect of garnering respect and a greater willingness to 
speak to and testify on behalf of defence. The participation of Victims representatives is also 
an educational one, aimed at dispelling the significant misconceptions about what 
participation as a victim entails and managing unrealistic expectations of what it can bring. 

B. Do you see a role for the ICCBA in the ICC’s Outreach, and if so, what? 

As a representative body of defence, the ICCBA is ideally placed to play a role in the ICC’s 
Outreach. What this could or should entail must be determined in consultation with the 
ICCBA itself, which is best placed to know its strengths and capacities. In addition to routine 
participation in ICC-led outreach events (as addressed above), the possibilities are wide-
ranging, from events through regional and national focal points, with national bar 
associations, and participation in conferences, lectures and trainings. 

 

Question 5: ICCBA Membership 

What is your view about ICCBA membership becoming compulsory for all current ICC 
List Counsel and applicants to the List, as well as their Assistants? If you are in favour 
of this course of compulsory ICCBA membership, and you are appointed to the 
position of ICC Registrar, explain how you would bring this about. 

I would prefer a compulsory membership for all the ICC List Counsel, applicants, as well as 
the Assistants (lawyers). Through a compulsory membership, the members would be given 
full access to the services which ICCBA can offer, however that requires that the ICCBA in 
turn must be organized in such a way that it can provide the requested assistance to its 
members wherever they are. Compulsory membership could also result in that the ICCBA, 
the Court, and the Registry could receive a higher degree of control over the counsels in 
terms of performances and for the counsels to adhere to the code of ethics.  The ICCBA 
could also have an opinion of potential discipline measures toward a counsel if necessary. 
This could be of benefit for the Court in the cases where the national bar association fails or 
is unable to react to certain issues. A compulsory membership will have the effect of  an 
additional guarantee to qualified defense counsels in addition to Rule 22 of Rules of 
Procedure and Evidence in which the qualifications of Counsel to be appointed are listed and 
reviewed before appointment. 

The independence of ICCBA in relation to the Court is of course of vital importance in terms 
of advocating for compulsory membership. 

 

Question 6: ICCBA Presence at the ICC Permanent Premises 

Do you believe the ICCBA should be provided with permanent office space at the ICC 
Permanent Premises? Please briefly state the reasons for your position. If your 
answer is in the affirmative, presuming there is limited office space available within 
the ICC Permanent Premises, what level of priority would you attach to providing the 
ICCBA with its own office space and what types of measures would you be ready to 
take to speed up the process of assigning office space to the ICCBA? 

I am in favour of a permanent office within the ICC even if the Court has limited office space. 
In the sense of equality of arms, which is a core element for a court to provide justice, the 
ICCBA as the independent defence organ should at least have access to its office within ICC 
premises. It would be an asset for the defence counsels active in the different cases at the 
Court, and would also be utilized for reading, preparations, discussions, and as a meeting 
space for the team, as well as the uses of daily work including preparations for cases, 
meeting appointments, and making phone calls in a private office space. It is also very 
important to keep the case file safe, which would not be possible if there is no allocated 



office. The Registry has the responsibility, according to Rule 20, paragraph 1, item e) ”to 
provide the defence with such facilities as may be necessary for the direct performance of 
the duty of the defence”. I think it is a necessity for the defence in regard to the ICCBA to 
have access to its office within ICC premises just as the the above rule states. 

In order to quicken the process of acquiring a special office assigned to ICCBA, I would 
assume that the right course of action would be to address this issue with the President of 
the Court, the Presidency, and as a last resort the ASP. I fully understand that to allocate a 
specific office to ICCBA would entail a budget cost, however, the present budget allocations 
of the Registrar should be able to cover those costs. My opinion on this matter, as a whole, is 
based on the crucial notion of equality of arms, meaning that both parties, the office of the 
prosecutor and the defence, should have equal resources and right while preserving justice. 

A separate working space would also be useful for different Victims teams in terms of their 
obvious need of confidentiality and to have access to a closed workspace. For all counsels 
teams including Support Staff and Victims teams, it is crucial to have access to IT in their 
respective workspace. 

 


